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As we learn from a recent issue of Brad- 
street’s, the new National Bankruptcy Act has 
lately been under discussion at two gather- 
ings of men specially interested in its opera- 
tion, one, the Convention of the Commercial 
Law League, at Asbury Park, N.J., and the 
other, the National Convention of Referees 
in Bankruptcy, at Chicago, Ill. At both 
meetings certain provisions of the law were 
criticised, notably the provision allowing the 
exemptions permitted by the law of the 
debtor’s domicile. It is to be noticed, how- 
ever, that the criticism was along very con- 
servative lines, the general feeling being that 
haste should be made slowly in the matter 
of amending the law. 

At the Referee’s Convention, at Chicago, 
one speaker, Mr. Keller, of Omaha, declared 
that the experience had under the law had 
shown that the law was defective in many 
particulars, and that it stood in need of radi- 
cal amendment. At the same time, he said, 
a review of the history of bankruptcy legis- 
lation in this country pointed to the fact that 
every attempt made in the past to have such 
laws amended and perfected had aroused 
their enemies, who in the end succeeded in 
having the acts struck from the statute book, 
and he cautioned his hearers that efforts to 
have the act amended might result in the re- 
peal of the act in its entirety. At the Asbury 
Park gathering, Mr. E. C. Brandenberg, of 
the Department of Justice, made some spe- 
cific suggestions looking to the amendment 
of the law, urging, for example, that section 
6 of the law should be amended so as to limit 
the exemptions to some reasonable amount, 
and incidentally do away with the diversity 
in exemptions now allowed. As the law now 
stands, he said, the exemption in one State 
may be limited to a homestead of a few hun- 
dred dollars in value and in another it may 
be worth several thousand, so that there is 
no uniformity, wbich is in the highest degree 
desirable. 

Another speaker at the Asbury Park meet- 
ing, Mr. Kanzler, of New York, criticised 
the law as erring on the side of over-leniency. 





He suggested that the law should be changed 
so as to make the production of the books of 
a bankrupt compulsory, and so enable the 
courts to determine whether inany given case 
he had accounted satisfactorily for the loss 
or deficiency of his assets, and to refuse to 
discharge him in case he had not. The criti- 
cism throughout, however, was directed to 
specific provisions of the law, the general 
sentiment being that, owing to the uniformity 
of its operation as well as to other features, 
the act represented a great advance over the 
varying insolvency legislation of the States. 
The general viewpoint was well set forth by 
the Asbury Park convention ina resolution 
declaring that, while the bankruptcy law 
should be amended in some particulars, 
amendments should be made only after 
the most careful consideration, and that in 
any event the act should be kept in force. 

‘*This,’’ as the editor of Bradstreet’s says, 
‘tis asensible view of the matter. It took 
nearly two decades to secure the enactment 
of the present law and all the good results 
attained by it might be thrown away by pre- 
cipitate action. It was to be expected that 
in the practical working out of the act some 
difficulties or discrepancies should be dis- 
closed which did not suggest themselves at 
the first blush. On the other hand, it may 
safely be said, that the whole subject of the 
relations of the insolvent to his creditors will 
be better regulated under a uniform system, 
even though unexpected flaws should be dis- 
covered in it, than under the varying State 
laws which covered this very difficult field 
during the interregnum in bankruptcy legis- 
lation. Uniformity of regulation tends at 
least, to order and equality, and therefore 
substantial justice in the disposition of the 
estates of insolvents, whereas diversity of 
regulation makes for confusion, inequality 
and resulting injustice as between creditors 
in different jurisdictions.’’ ; 








NOTES OF IMPORTANT DECISIONS. 





CONTRACTS AGAINST PUBLIC POLICY—BIDsS 
FOR PUBLIC WORK.—The Supreme Court of the 
United States, in an opinion of great length and 
force by Mr. Justice Peckham, holds, in the case 
of McMullen v. Hoffman,17 Sup. Ct. Rep. 838, that 
bidders for pubic work are bound to the exercise 
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of the utmost good faith in relation to their bids, 
and an agreement between two!persons to secretly 
combine their interests and to put in bids 
known to each other, the highest being fictitious 
and made only for the purpose of making an ap- 
pearance of competition, is illegal and void as 
against public policy, without regard to its actual 
effect, its vice being inherent, and arising from 
its natural tendency to induce the authorities 
having the letting of the contract to act in the be- 
lief that the competition is real, and the lower 
bid a reagonable one; that a written agreement 
for a partnership between two persons in the per- 
formance of a contract for public work awarded 
to one of them, which is in fact but a portion of 
an illegal agreement entered into previous to the 
making of the bids for the work, the remainder 
of which rests in parol, by which they made a 
secret combination to create a false appearance 
of competition between them by means of ficti- 
tious bids, cannot be separated from the illegal 
part and enforced, but the contract is indivisible 
and illegal as an entirety; and that where it is 
shown that a written instrument providing for a 
partnership in the performance of a contract for 
public work embodies but a portion of the con- 
tract between the parties, which included a 
fraudulent agreement for procuring the contract 
for the work, void as against publie policy, as 
well as to share the profits in case of suecess, the 
written part of the contract cannot be enforced 
on the theory that the illegal portion is not 
necessary to plaintiff's case, but is pleaded and 
shown by way of defense. A part of the contract 
being shown, the remainder may be; and, its 
illegality appearing, the court will neither recog- 
nize nor enforce any part of it, but will leave the 
parties as it finds them. 





BANKS AND BANKING—COLLECTION—MINGLING 
Funps—INSOLVENCY.—In Union National Bank 
v. Citizens’ Bank, 54 N. E. Rep. 97, decided by 
the Supreme Court of Indiana,it appeared that 
plaintiff bank sent a note to defendant bank for 
collection, which was paid by the maker by a 
check drawn on defendant. and the note deliver- 
ed to him, the amount collected being entered as 
a credit on the collection register in favor of 
plaintiff. The next day the defendant sent plaint- 
iff a draft on another bank, wherein it had sufti- 
cient funds on deposit to meet it, in payment of 
the amount collected on the note, which plaintiff 
deposited and had forwarded for payment, but 
before it was paid defendant suspended, and pay- 
ment was refused. The transaction was in ac- 
cordance with the custom of the defendant as 
well as a general custom among banks. It was 
held that, in the absence of knowledge on the 
part of the officers of the defendant of its insolv- 
ency, it had a right to mingle the funds col- 
lected with its own,and that it was the intention of 
both the parties that when the note was collected 
plaintiff was to receive a credit with defendant, 
and that defendant might treat the funds in the 





same manner as funds deposited by its customers, 
and hence the relation of debtor and creditor ex- 
isted, and plaintiff was not entitled to a preferen- 
tial payment of the amount of the collection out 
of funds coming into the hands of a receiver for 
defendant as being impressed with a trust in its 
favor. 





CRIMINAL LAW—CONFESSION—PROMISE OF 
IMMUNITY.—It is held by the Supreme Judicial 
Court of Massachusetts, in Commonwealth v. St. 
John, 54 N. E. Rep. 254, that a promise of im- 
munity on condition of accused’s making a full 
disclosure and agreeing to testify for another, 
made by police officers, without authority from 
the district attorney, cannot be pleaded in bar to 
an indictment; the granting of immunity under 
promise ,by prosecuting attorney being discre- 
tionary with the court. The court says: **The 
decisive question in each of these cases is the 
same, and they may therefore properly be con- 
sidered together. The question is whether the 
immunity that was promised by the city marshal 
and by Boyle, the chief of detectives of the police 
department of Springfield, to the defendants, 
can be pleaded in bar of the indictment against 
them. We think that it cannot. The immunity 
and protection which may be promised from the 
consequences of crime on condition of a full dis- 
closure and readiness to testify are not a matter 
of right, but rest in the last resort on the sound 
judicial discretion of the court having final juris- 
diction to sentence, and cannot, therefore, be 
pleaded in bar. Wright v. Rindskopt, 43 Wis. 
344; State v. Moody, 69 N. Car. 529; State v. Gra- 
ham, 41 N. J. Law, 15; Rex v. Rudd, Cowp. 331; 
Whart. Cr. Ev., secs. 439, 443; 3 Russ. Crimes 
(9th Am. Ed., *599. When such promises are 
made by the public prosecutor, or with his au- 
thority, the court will see that due regard is paid 
to them, and that the public faith which has been 
pledged by him is duly kept. The prosecuting 
officer has also the power to enter a nolle prosequi. 
It appears in both of these cases that neither the 
city marshal or Boyle had any authority from 
the district attorney tomake the promises or 
hold out the inducements which they did. There 
is nothing in either bill of exceptions tending to 
show that the district attorney had anything to 
do with the prosecution in the police court. 
Neither of the defendants appeared before the 
grand jury, although they were at the court 
house from day to day when the grand jury was 
in session, ready to testify, in relying on the 
promises of immunity made by the city marshal 
and by Boyle; and there is nothing tending to 
show that there was any expectation or under- 
standing on the part of the district attorney that 
either was to testify asa government witness in 
the superior court, and neither did so testify. If 
an appeal had been made to the clemency of the 
court, it would no doubt have been competent for 
the court to take into consideration the induce- 
ments which had been held out, and the promises 
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that had been made, if any, by the city marshal 
and by Boyle. But what was done was to plead 
the promises and inducements in bar. A ques- 
tion of law was thus presented, and we think that 
the ruling of the court was clearly right.”’ 





ACCIDENT INSURANCE—VOLUNTARY OVEREX- 
ERTION.—In Rustin v. Standard Life & Accident 
Ins. Co., decided by the Supreme Court of Ne- 
braska, it was held that the term ‘voluntary 
overexertion,”’ in a policy of accident insurance, 
means conscious or intentional overexertion, or a 
reckless disregard of consequences likely to ensue 
from great pbysical effort; that it cannot be said. 
asa matter of law, that the slight elevation of a 
300- pound weight by a strong man accustomed to 
lifting is voluntary overexertion, and that a con- 
dition in a contract of casualty insurance forbid- 
ding unnecessary lifting is not broken by an act 
of lifting which was apparently reasonable, and 
performed in the line of duty. The court said: 
“This action was brought by Charles B. Rustin 
to recover ona policy of accident insurance is- 
sued to him by the Standard Life & Accident In- 
surance Company. The injury upon which the 
claim for indemnity is grounded was the result of 
an effort on the part of plaintiff to raise a heavy 
dumb-bell from the ground. The contract con- 
tained a stipulation exempting the company from 
liability for injuries occasioned by unnecessary 
lifting and voluntary and overexertion. The ac- 
tion was defended on the theory that the accident 
was within the exemptionclause. The trial court, 
at the conclusion of plaintiff's testimony, in- 
structed the jury to return a verdict in favor of 
the defendant. The correctness of this instruc- 
tion is the single question presented by the record 
for decision. The facts being undisputed we are 
only required to determine whether they are, 
under the most favorable construction, sufficient 
to sustain a verdict in favor of the insured. Rustin 
was described in his application for insurance as 
a capitalist. After the issuance of the policy he 
became president of the Courtland Beach Associ- 
ation, a company owning and conducting a 
pleasure resort near the city of Omaha. This 
company was arranging to give an exhibition 
representing the destruction of Pompeii, and 
the plaintiff was on the ground superintending 
the preparatory work. While thus engaged, he 
sustained the injury in question. His own ac- 
count of the accident is as follows: ‘Construc- 
tion was going on for giving the show called 
‘Pompeii,’ and I was out there superintending 
the building of the seats, and so on; and at 
noon I took my lunch, and after dinner I went 
out in the shade of a tree, and was lying down, 
smoking. There had been an arrangement made 
for the commencement of a performance by 
Miller—I have forgotten what Miller—a strong 
man, who was going to give an exhibition with 
dumb-bells. These bumb-bells were on a bar 
or handle, each five or six feet Jong. and pur- 
ported to weigh 225 and 450 pounds. While 





lying there smoking, I noticed some boys fool- 
ing with the lighter dumb-bell, the 225 weight. 
It was very apparent to me they were a little shy 
in weight, and so I got up from where I had 
been reclining, and went upon the platform 
where the bells had just been delivered, and 
picked up the large dumb- bell, said to weigh 450 
pounds. Picked it up with apparent ease, but 
had it out of balance. It was down on the right 
side. I didn’t get it in the center of gravity. In 
bringing it to a level I raised my right arm, and 
something gave away with a loud report—one of 
the ligaments of my back.’ Rustin further testi- 
fied that he was in good physical condition at the 
time he was injured; that he was accustomed to 
lifting, and believed he could lift 450 pounds 
without injury to his system; that, in his opin- 
ion, the heavier dumb-bell did not weigh more 
than 300 pounds, and that his primary purpose in 
lifting it was to test its weight, with the view of 
protecting his company and the public from an 
imposture which he suspected the professional 
athlete was about to perpetrate. This evidence, 
we think, was sufficient to warrant a recovery, 
and should have been submitted to the jury. 
Rustin’s injury, it is true, was the natural result 
of overexertion while attempting to raise the 
dumb-bell and bring it to a horizontal position; 
but that fact is not, of itself, conclusive in favor 
of the company. The contract right to indemnity 
was not lost because the injury resulted from 
overexertion unless the overexertion was con- 
scious and intentional. Indemnity Co. v. Dor- 
gan, 7 C. C. A. 581, 58 Fed. Rep. 952; Johnson v. 
Accident Co. (Mich.), 72 N. W. Rep. 1115. 
Surely, it cannot be said, as a matter of law, that 
the plaintiff was aware of the probable result of 
his act, or that he acted with a reckless disregard 
of consequences likely to ensue. That he failed 
to accurately gauge his own strength, or else to 
correctly estimate the weight of the bumb-bell, 
is evident; but accident insurance is not designed 
to furnish indemnity only in cases where the 
policy bolder orders his conduct with grave cir- 
cumspection, and a provident foresight of conse- 
quences. Mere contributory negligence is no 
answer to an action on a contract of insurance. 
Neither is there any absolute inference that the 
lifting was unnecessary. According to the plaint- 
iff’s testimony, the act was the product of a rea- 
sonable motive, and was performed in the line 
of duty. An accident policy undoubtedly con- 
templates that even a capitalist will do some lift- 
ing without physical or moral compulsion. Cir- 
cumstances in evidence discredit the reason given 
for the lifting, but they do not indisputably con- 
demn it as false. The question was for the jury 
to determine.”’ 





NUISANCE—BASEBALL GAME — INJUNCTION— 
SPECIAL NUISANCE.—In Cronin v. Bloemecke, 
decided by the Court of Chancery of New Jersey, 
it was held that one residing upon his premises, 
adjoining a ball park, is entitled to a preliminary 
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injunction protecting his property from injury, 
and himself and family from annoyance, where, 
in the playing of games in such park, the balls 
are dropped upon his premises, the players and 
spectators trespass thereon, profane and indecent 
language, audible at his residence, is used on the 
grounds, and disorderly persons, attracted to the 
games, collect in the streets near his house; that 
on application for an injunction to restrain the 
playing of baseball in a park near his house, 
where complainant, by securing the privilege of 
witnessing the games from his premises, and by 
delaying a year or more in applying for an in- 
junttion, has acquiesced in noises on the grounds 
which are incident to the playing of games in an 
orderly manner, the preliminary injunction should 
not extend to such noises; that a court of equity 
has jurisdiction to protect, by preliminary in- 
junction, a dwelling house against a nuisance 
which renders it uncomfortable, though the ex- 
istence of such nuisance is disputed; and that the 
mere fact that crowds of disorderly persons upon 
the highways, drawn there by entertainments 
given by athird person upon his own lands for 
pecuniary profit, are a public nuisance, does not 
deprive a private person of relief by injunction 
against a special nuisance to his dwelling house 
by reason of such disorderly crowds. The court 
saysin part: ‘Defendants make out a case which 
at least entitles them, pending the hearing, to 
show that the games can beso conducted as not 
to unreasonably annoy complainant and his fam- 
ily. An interlocutory injunction should not go 
further than to restrain the defendants, pending 
the hearing, from using, or permitting to be used, 
the premises called the ‘Shooting Park,’ men- 
tioned in the bill, or any part thereof, for the pur- 
pose of baseball games, so that a nuisance may 
be occasioned, to the annoyance and injury of the 
complainant and his family, at his residence or 
premises, mentioned in the bill, either by the 
driving or dropping of balls upon his premises, 
or by trespassing from the players or spectaters 
of the games, or by profane or indecent language 
upon the grounds, or from idle or disorderly per- 
sons in the streets, collected by the games. An 
injunction pendente lite should not extend to the 
noises upon the grounds incident to the playing 
of games in a lawful and orderly manner, such as 
shouts of applause; for as to these a question as 
to acquiescence of complainant is shown, which 
disentitles him to an interlocutory injunction, al- 
though it may not bar relief on final hearing. 
This acquiescence arises—First, from the fact that 
complainant appears to have, at one time, re- 
quested and secured some privileges, in the erec- 
tion by defendants of a fence upon their own 
grounds, which would enable him and his friends 
to witness the games from his premises; and, sec- 
ond, games have been going on for some time at 
the park (a year or more), and a delay in apply- 
ing for injunction will prevent an injunction 
pendente lite against the mere noises incident to 
the games. And an injunction cannot extend to 





nuisances created by the use onthe grounds ef 
vile or indecent language which is not audible at 
complainant's residence, or the unlawful or dis- 
ordeyly sale of liquor upon the premises. Pro- 
tection against these nuisances, if they exist, must 
be sought in other tribunals. The whole extent 
of equitable jurisdiction is the protection of a per- 
son’s dwelling house or home against nuisances, 
upon other premises, of so serious a character as 
to render his life therein uncomfortable. 

“It is objected that, inasmuch as the fact of 
nuisance is disputed, complainant is not, under 
the rule settled in the Coach Company Case, 29 
N. J. Eq. 299, entitled to a preliminary injunc- 
tion pending the hearing. But the jurisdiction 
of a court of equity, in relation to protection of 
one’s dwelling house against nuisances which 
render it uncomfortable, stands upon a different 
basis from the kind of injury considered in the 
Coach Company Case; and this right is one 
which has been constantly protected in this 
court by preliminary injunction in a proper 
case, even when the existence of the nuisance 
is disputed. Such injunctions were granted in 
Ross v. Butler, 19 N. J. Eq. 294, Cleveland v. 
Ligat Co., 20 N. J. Eq. 201, and Meigs v. Lister, 
23 N. J. Eq. 199; and the general jurisdiction of 
equity to protect such rights is stated in Hart v. 
Leonard (Err. & App., 1886) 42 N. J. Eq. 416, 7 
Atl. Rep. 865, in which the above cases are cited 
with approval on this point. And in the present 
case there are two circumstances which make the 
case one proper for preliminary injunction: 
First, this injunction can be directed in a form 
which will not interfere with the games, if law- 
fully carried on; and, second, the protection to 
which complainant is entitled against the unlaw- 
ful carrying on of games must be granted at once, 
to be effectual, and the case could not be regu- 
larly heard before the close of the present base- 
ball season. 

**Two other objections to the issuing of a pre- 
liminary injunction were raised. The first is the 
acquiescence of the complainant in the alleged 
nuisance by his request for facilities in viewing 
the games from his grounds, which facilities 
were foratime allowed him. I have indicated 
above my view of the extent to which this action, 
as well as his choice of location, should be 
considered in framing a preliminary injunction. 
The other objection which is urged specially 
against any injunction, based on the collection of 
disorderly persons outside of defendant’s grounds, 
is that the nuisance is a public nuisance only, and 
cannot be reached by injunction at the suit of 
complainant. But the right to relief in behalf of 
one who suffers private injury or annoyance from 
that which is a public nuisance, is well settled. 
The only question is as to the character of the re- 
lief or remedy, and the right to relief by injunc- 
tion againt the special nuisance to one’s dwelling 
house by reason of crowds of disord«rly persons 
upon the highways, drawn there by entertain- 
ments given by a third person upon his own 
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lands fcr pecuniary profit, is based upon funda- 
mental principles which have been recognized 
and enforced wherever they have been called in 
question. In Rex v. Moore, 3 Barn. & Adol. 184 
(which was an indictment), Lord Tenterden 
says: ‘If a person collects together a crowd, 
to the annoyance of his neighbors, that is a 
nuisance for which he is answerable.’ In Walker 
v. Brewster, L. R. 5 Eq. 25 (where an injunc- 
tion was granted), it was held that a case of 
nuisance was established by the collection of a 
crowd on the highways in the neighborhood of 
grounds upon which entertainments, with music 
and fireworks, were given continuously for 
profit. In Bellamy v. Wells, 39 Wkly. Rep. 158, 
cited in Barber v. Penley (1893), 2 Ch. 457, 458, 
an injunction was granted against holding box- 
ing or prize-fight entertainments, which had the 
effect of collecting large and noisy crowds in 
the streets outside of the premises. ”’ 








INSANITY AND MURDER—A THEORY 
AS TO THE BURDEN OF PROOF. 


Probably no single subject in the domain 
of remedial law has been so much written 
upon as that which deals with the position of 
the burden of proof when insanity is raised 
as a defense to the charge of crime. For 
forty years the exponents of the two oppos- 
ing theories now in vogue have waged a bat- 
tle royal from the bench and in the columns 
of the legal press, and the end is not yet. 

There can be but one of two excuses, 
therefore, for the offering of more words upon 
this subject. Either one of the conflict- 
ing theories must be conclusively proved to 
be correct, or a new theory must be pre- 
sented. With the latter object in view the 
would-be student of the problem is invited 
to rapidly run over some elementary defini- 
tions, the consideration of which is neces- 
sary to an understanding of the argument 
which follows. 

The general rule as to the burden of proof 
is that the burden is on him who alleges a 
fact affirmatively. Mr. Wharton insists! 
that the burden of proof is on the actor; that 
the party against whom judgment would be 
given, as to a particular issue, supposing no 
proof be offered, has on him, at that par- 
ticular period, the burden of proof, which he 
must satisfactorily sustain. The words itali- 
cized, however, seem superfluous and un- 


1 Whart. Crim. Ev. (8th ed.), par. 322. 





philosophical, for they imply that. the burden 
shifts back and forth as evidence is offered, 
on the one side or the other. It would ap- 
pear that a better definition is that the bur- 
den of proof is the obligation which the law 
imposes upon a party to prove a fact. This 
obligation is upon him during the entire 
trial, although the whole amount of proof re- 
quired may be very slight or so greatly pre- 
ponderating as to prove the fact in issne be- 
yond a reasonable doubt. 

‘‘The general rule as to the burden of 
proof in criminal cases is sufficiently familiar. 
It requires the government to prove beyond 
a reasonable doubt the offense charged in 
the indictment, and if the proof fails to es- 
tablish any of the essentials necessary to 
constitute a crime, the defendant is entitled 
to an acquittal.’”’? This states the law 
clearly an satisfactorily, and all will concur 
in its statements. The only dispute, there- 
fore, is in regard to the necessary elements 
of acrime. So that the general rule may be 
stated to be that the burden is upon the 
prosecution to prove the crime, and upon the 
defense to prove any ‘‘independent defense,’’ 
if such there may be. 

‘All crime exists, primarily, in the mind. 
A wrongful act and a wrongful intent must 
concur to constitute what the law deems a 
crime. When an act denounced by law is 
proved to have been committed, in the ab- 
sence of countervailing proof the criminal 
intent is inferred from the commission of the 
act. The inference may be, and often is, 
removed by the attending circumstances, 
showing the absence of a criminal intent.’’ 

There is, strictly speaking, but one plea in 
criminal law. ‘‘The plea of not guilty puts 
in issue not only every fact alleged in the ac- 
cusation which it is necessary to prove in 
order to secure a conviction, but it puts in 
issue every fact which will constitute a de- 
fense or prevent a conviction.’’® The ‘‘plea’’ 
of insanity at the time of committing the act 
can therefore only be raised by introducing 
testimony tending to prove that fact, and the 
term ‘‘plea of insanity,’’ as used in this arti- 
cle, will refer to that procedure. 

The discussion of the subject in hand 
might appropriately cover the whole field of 
insanity as a defense to crime, but as ninety- 


2 Com. v. McKie, 1 Gray, 61. 
3 Martin v Com., 1 Mass. 347. 
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nine out of every hundred cases where in- 
sanity is plead are those in which murder 
is charged, the writer has thought best to 
restrict the discussion to that extent. 

It has been said that the oldest definition 
of murder included the sound mind and dis- 
cretion of the accused as an element. Black- 
stone says: ‘‘Murder is therefore now thus 
defined, or rather described, by Sir Edward 
Coke: ‘where a person of sound mind and 
discretion unlawfully killeth any reasonable 
creature in being, under the king’s peace, 
with malice aforethought, either express or 
implied.’’’* But an examination of Coke’s 
Institutes’ shows the following: ‘‘Murder is 
where a person of sound memory and of the 
age of discretion, unlawfully, etc.’’ It will 
be seen at once that there is the greatest dif- 
ference in these two definitions, considered 
in relation to the subject in hand. If the 
definition of murder were to be arbitrarily 
fixed so as to include as an element the 
‘*sound mind and discretion’’ of the accused, 
the question might be considerably simpli- 
fied. But Blackstone based his definition 
upon an erroneous reading of Coke, whose 
definition only declares that the accused, to 
be convicted, shall have a sound memory, 
which certainly is not a definition of sanity ; 
and that he shall be of the age of discretion 
—that is, of the ordinary age when human 
beings generally possess discretion, which the 
law says is not before the age of seven. 

Blackstone’s definition, however, has some- 
times been followed in this country, although 
it would seem that it has been repeated more 
as the citation of a standard authority than 
as an absolutely correct exposition of all the 
elements of murder. The definition as gen- 
erally given by the courts of this country is, 
that murder is the unlawful killing of a human 
being with malice aforethought. 

Malice is extremely difficult of definition. 
It is either express or implied. ‘‘Express 
malice is that deliberate intention to take 
away the life of a fellow-being which is mani- 
fested by external circumstances capable of 
proof. Murder in the first degree is where 
the circumstances prove, beyond a reason- 
able doubt, the intent to kill; it is a willful, 
deliberate and premeditated killing.’’® Malice 


4 Black. Com., IV. 
5 Coke’s Institutes, ITI., 47. 
6 People v. Bealoba, 17 Cal. 398. 





is implied from circumstances which show 
‘tan evil design in general, the dictate of a 
wicked, depraved and malignant heart; not 
premeditated personal hatred or revenge to- 
wards the person killed, but that kind of un- 
lawful purpose which, if persevered in, must 
produce mischief.’’’ The malice must be 
‘‘aforethought,’’ or ‘‘premeditated,’’ but if 
the intent to take life is proved, there need 
be no appreciable space of time between the 
intent to kill and the act of killing.® 

Every man is presumed to be sane until 
the contrary is shown. This presumption is 
invariably admitted, but what amount of evi- 
dence is necessary to overcome the presump- 
tion is not clear. It may probably be safely 
stated, however, that the presumption is 
considered as being equal to a certain amount 
of evidence, which, of course, if no evidence 
to the contrary is offered, will be sufficient 
proof of the sanity of the defendant. In 
other words, it may be considered as a labor- 
saving device which obviates the necessity of 
producing evidence of the fact of sanity, by 
the State, when its existence is not disputed 
or when the proof to the contrary is very 
slight.® 

Insanity is a disease of the mind. In- 
sanity in the criminal law is any defect, 
weakness or disease of the mind rendering it 
incapable of entertaining, or preventing its 
entertaining, in the particular instance the 
criminal intent which constitutes one of the 
elements of every crime." As this principle 
is one which is strenuously insisted upon by 
the Third Rule advocates, and probably ad- 
mitted by those who uphold the opposite 
rule, there should be no doubt of its uni- 
versality, at least. But this rule, as broadly 
stated, is altogether too general, for the 
courts have laid down rules for the ascertain- 
ment of insanity which limit it exceedingly. 
The great question, therefore, is not, is there 
insanity, but how may insanity be recog- 
nized in a court of law. Or, admitting that 
there are other forms of insanity than those 
recognized by law, what is the legal test of 
insanity which will excuse or be a defense to 
the charge of crime? 


7 State v. Pike, 49 N. H. 399. 

8 People v. Sanchez, 24 Cal. 30. 

9 State v. Bartlett, 43 N. H. 224; McDougle v. State, 
88 Ind. 24; Armstrong v. State, 30 Fla. 170. 

11 Bish. New Crim. Law, par. 381; Com. v. Rogers, 7 
Met. 500. 
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Not every class of insanity—that is, as it 
is known to experts on the subject—will ex- 
cuse one from criminal punishment. The in- 
sanity which will excuse must be of a nature 
or degree which is recognized in a court of 
law. What is this insanity? 

To meet this question a number of tests 
have been devised in the course of the adjudi- 
cations upon the subject. These will here 
be enumerated without commenting at all 
upon their reasonableness, for the writer be- 
lieves that a most important element in the 
solution of this question has been overlooked 
by writers upon the same. 

And first it may be stated that mere 
weakness of mind will not excuse one from 
the consequences of his acts.” The mental 
disorder must be caused by, or result from, 
disease or lesion of the brain.” 

The following ‘‘tests’’ have been laid down 
by various courts: That the accused, to es- 
cape punishment, should be so lacking in 
understanding as to be no more sensible than 
an infant or wild beast; that he should suf- 
fer from delusions; that he should be unable 
to distinguish between right and wrong in 
the abstract; that he should be unable to 
distinguish between right and wrong in refer- 
ence to the particular act in question; that 
he should lack the power to understand the 
nature of the act, its character and conse- 
quences; or a combination or alteration of 
two or more of the above tests. And lastly, 
Alabama and New Hampshire, at least, have 
held that there can be no infallible test of in- 
sanity, but that it must be proved as any 
other fact is proved, and the question 
whether the act complained of was the prod- 
uct of mental disease isone for the jury. If 
they so find, they are to acquit—probably 
with the caution that mere weakness of mind 
is not sufficient." 

Having now considered these introductory 
rules and definitions, and keeping them 
steadily in mind, let us examine the rules 
which the courts of this country use in plac- 
ing the burden to prove insanity or to prove 
sanity. 

First Rule—That the burden of proof is 


12 Conway Vv. State, 118 Ind. 482; State v. Alexander, 
30 S. Car. 74. 

13 Gunter v. State, 83 Ala. 96. 

14 Parsons v. State, 81 Ala. 577; State v. Jones, 50 N. 
H. 369. 





upon the defendant to prove his insanity be- 
yond a reasonable doubt. 

Second Rule—That the burden is upon the 
defendant to prove his insanity by a pre- 
ponderance of the evidence. 

Third Rule—That the burden of proof is 
upon the State to prove the sanity of the de- 
fendant beyond a reasonable doubt. 

It will be seen that the first and second 
rules differ from each other only in the 
measure of proof which is required. Both 
rules assume that the burden is upon the de- 
fense, which is flatly contradicted by the as- 
sumption expressed in the third rule. As 
the rule requiring proof from the defendant 
beyond a reasonable doubt was apparently 
founded upon no good reason—a feeble at- 
tempt at analogy having been made when it 
was said that the proof of insanity ought to 
be as clear and convincing to acquit as the 
proof of committing the act, to convict—we 
may dismiss it from our consideration with 
the remark that the more humane tendency 
of the age has declared the rule to be too 
harsh, and say that the question of the posi- 
tion of the burden of proof is the only one in 
issue to-day. So that if the burden is upon 
the defendant we may say that he must prove 
his defense by a preponderance of the evi- 
dence ; if it is upon the State, the defendant’s 
sanity must be proved beyond a reasonable 
doubt. 

Let us examine the claims of these respect- 
ive rules of evidence. And first, the propo- 
sitions advanced by the advocates of each 
rule; the discussion of one rule naturally in- 
cluding the discussion of the other—its di- 
rect antithesis. 

The proposition with which an argument 
for the second rule is often opened is, that 
the plea of insanity is a plea of confession 
and avoidance, and as such should be 
proved by the defense. Another view re- 
gards the plea as in the nature of a plea to 
the jurisdiction, or a motion to change the 
venue. On the other hand the upholders of 
the third rule aver that the definition of 
murder, including the elements of ‘‘intent’’ 
and ‘‘malice,’’ precludes the idea, from the 
onset, that a man who was incapable of these 
mental processes—who was insane—could 
possibly commit the crime, and,therefore,the 
State must prove that these elements were 
present in the commission of the crime. 
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As there is but one pleading in criminal 
law, for a definition of a plea of confession 
and avoidance we must look to the books on 
pleading in civil cases. A rule so elementary 
as to need no substantiation is that which 
says that such a plea must give color, other- 
wise it is no plea of confession and avoidance 
at all. The plea must admit a prima facie 
right to prosecute, and then allege matter in 
excuse or discharge. So the plea in this case 
must be as follows: ‘‘The defendant ad- 
mits that he committed the crime charged, 
but alleges that he should not be punished 
for the same, because at the time it was com- 
mitted he was insane.’’ But, says the third 
rule adherent, how can he be excused from a 
crime which he did not commit? For 
a person who is insane (legally) cannot com- 
mit a crime! Is this true, or is the rule 
merely that an insane person will be excused 
from punishment for his crime? 

If we are to look to precedent for an an- 
swer, what does the standard authority on 
the common law say? A chapter of Black- 
stone’s Commentaries” is entitled, ‘‘Of the 
persons capable of committing crimes,’’ and 
among the exceptions given in the chapter 
are idiots and lunatics. 

The expressions of the American courts on 
this phase of the subject are very confusing, 
and apparently made with little thought of 
their possible application, so that itis impos- 
sible to give any pbrase as being that in gen- 
eral use. 

But precedents should have little weight if 
they will not stand in the light of reason. 
Then let us say at once that if an insane per- 
son has not the mental attributes which a 
murderer must possess, he cannot commit 
murder. Let us assume that he has not. 

Then, resuming our argument, we must 
conclude that to plead insanity as an excuse for 
a crime committed while insane is impos- 
sible, and as the plea gives no color it is not 
in the nature of confession and avoidance. 

But, says Mr. Wharton," this plea is in 
the nature of a plea to the jurisdiction. The 
defendant comes in and says: ‘‘Whether or 
not the act was committed, or if committed, 
was criminal—I was insane when this mur- 
der is alleged to have been done, and you 
have no right to try me.’’ 


15 Book IV., ch. 2. 
16 Whart. on Homicide, par. 668. 





This would seem to put in issue at once 
the fact of sanity, and after that had been 
decided then the commission of the crime, 
if it had first been proved that the accused 
was sane. But we are met on the threshold 
by the stubborn fact that evidence of in- 
sanity may be given under the plea of not 
guilty, in order to disprove the commission 
of a crime.” Besides, there is practically 


but one question of jurisdiction § in 
a criminal case, in a court of ordi- 
nary criminal jurisdiction: was the al- 


leged crime committed within the territory 
over which the court has jurisdiction? And 
our court can turn no criminal cases over to 
the tribunals of heaven. So the court has 
jurisdiction to try an insane person just as it 
has the power to try an infant who may be 
acquitted by reason of the mental imbecility 
of childhood. 

If our conclusions so far have been cor- 
rect, we may now venture to lay down the 
following proposition in syllogistic form: 

Without intent and malice there can be no 
murder. With insanity there can be no 
murder. 

The major premise will be admitted at 
once as correct. If the correctness of the 
minor premise be admitted, as it has already 
been assumed, for purposes of argument, 
the conclusion irresistibly follows. The plea 
of insanity must directly put in issue the 
mental elements of the crime of murder, 
which it is the duty of the prosecution to 
prove beyond a reasonable doubt. The 
third rule is sustained by the logic of the 
case. 

But mark that the proposition is that in- 
sanity per se precludes the entertainment of 
intent and malice. But we have already 
seen that (with perhaps two exceptions) 
mere medical insanity or disease of the mind 
will not be recognized in a court of law; the 
disease must be of that kind or degree which 
the courts declare sufficient as adefense. The 
question then arises, can one suffering from 
this legally recognized insanity entertain 
malice or intent, with premeditation? We 
are constrained to answer, yes. 

It is the testimony of every prominent 
writer upon mental diseases, that one may be 
totally irresponsible for his actions; be 
forced, if you please, by an irresistible im- 


i7 Bennett v. State, 57 Wis. 69. 
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pulse to do some criminal act, and still know 
that he was doing wrong and that he would 
be punished if caught. Maudsley, the great 
authority on mental diseases in their psycho- 
logical bearings, says: ‘‘But a person does 
not, when he becomes insane, take leave of 
his human passions, nor cease to be affected 
by ordinary motives, and when he acts from 
one of these motives he does not, by so do- 
ing, take leave of his insanity; if he kills 
some one out of revenge for an imagined in- 
jury, he is still a madman taking his re- 
venge.’’ ‘*The madman has an insane delusion 
that his neighbor is continually persecuting 
him in some absurdly impossible way; he 
knows at the same time that it is against the 
laws of God and man to do murder, and he 
withstands for a long time the impulse of 
passion which instigates such revenge, etc.’’!® 

The truth of this statement was unwit- 
tingly illustrated in McNaughton’s case, the 
holdings of which have been widely followed 
in this country, when the learned judges de- 
clared that if one suffering from a delusion 
should commit an act in consequence thereof, 
which, if the facts imagined in the delusion 
were true, would be a crime, he should be 
punished. The judges recognized that one 
so insane as to suffer from a delusion, might 
still be influenced by criminal motives, al- 
though they would not admit such a degree 
of insanity as a defense. 

Another writer declares: ‘‘Premedita- 
tion, design, deliberation, malice and provo- 
cation are exhibited by numbers of the in- 
sane who are engaged in work that requires 
planning, forethought, patience and inge- 
nuity. Hence deliberation, premeditation 
and design are not inconsistent with insanity 
in some of its forms, and may be exercised 
under provocation, or for malicious mo- 
tives, such as might influence a sane person 
to acts of retaliation or criminality.’’ Other 
writers agree on this point. What of the 
courts ¢ 

It is true that many courts have said that 
the test of legal insanity is the ability to dis- 
tinguish between right and wrong, etc., but 
even these cases admit that there are de- 
grees of insanity which this will not cover, 
while every court which has admitted the 
doctrine of ‘‘irresistible impulse’ has de- 


18 Responsibillty in Mental Disease, p. 198. 
19 Medical Juris. of Insanity (Clevenger), p. 33. 





clared what in substance agrees with the 
medical opinions given above. The citation 
gives instances from States which hold to 
either rule of evidence.” 

If this contention we have been endeavor- 
ing to establish be true, what is the outcome? 
Remember that our conclusion in favor of 
the third rule rested upon the assumption 
that an insane person, per se, could not pos- 
sess the mental attributes which a murderer 
must possess. But if our assumption is not 
always true, our broad conclusion must fall 
to the ground. The outcome of this discus- 
sion must then be this conclusion: That the 
test of insanity which any certain court may 
lay down, must, in that court, determine 
whether or not the plea of insanity challenges 
the existence in the mind of the accused of 
intent and malice at the time the act com- 
plained of was done. In other words, the 
court may admit as a defense a degree of in- 
sanity, the sufferer from which may enter- 
tain these emotions. j 

In order to distinguish between the vari- 
ous tests, examine briefly the mental condi- 
tion of one whom disease of the brain has 
brought to the intellectual level of an infant 
or even a beast. How can it be said that he 
did the act with criminal intent. Here is 
one who is insane to such an extent that he 
is unable to distinguish between right and 
wrong, by reason of the destruction of his 
judgment. It is evident that it is impossible 
for him to harbor malice. Here is another so 
insane as not to know the nature and conse- 
quences of his act. Are not intent and 
malice absent? 

But here is one who suffers from delusions ; 
he surely may experience all the passions 
which the sane man has. And here is one 
who has been adjudged to be suffering from 
mental disease, as a matter of fact, and the 
law declares that for any act growing out 
of such disease he is not responsible. He 
may run through the whole gamut of human 
emotions in a single hour. And may not 
this include those merely suffering from an 
irresistible impulse? 

The following rule would then seem to be 
correct: The tests of insanity which de- 
clare that to be a defense it must place the 
sufferer in such a condition that he be like 


20 Bennett v. State, 57 Wis. 86; Ortwein v. Com., 76 
Pa. St. 421; State v. Jones, 59 N. H. 369. 
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unto a wild beast; that he be unable to 
distinguish between r.ght and wrong, either 
in the abstract or in the concrete; or that 
he be ignorant of the character and con- 
sequences of his act preclude the presence of 
intent and malice, and therefore the plea of 
insanity where these tests are used puts in is- 
sue the mental elements of murder. 

On the other hand it follows that where the 
test is simply the presence of delusions, or 
where there is no test at all, the plea of in- 
sanity does not necessarily put in issue the 
mental elements of murder, and therefore 
raises an independent and extrinsic defense. 
This, it seems to the writer, is the true solu- 
tion of the question. He does not question 
the accuracy or the humanity of any test; he 
simply declares that but one result should 
follow from using any such test; the rule 
should follow the reason. If this is done he 
believes the rule pointed out in these pages 
will be found to be correct. A long search 
through the files of legal periodicals and the 
decisions of the courts upon this subject fails 
to bring to light any suggestion of the theory 
advanced in this article. It is hoped, there- 
fore, that it may be of assistance in throwing 
light upon a subject of which a judge has 
said: ‘‘Behold what darkness and confusion 
surround the question of sanity! a subject 
around which gather more vagaries and in- 
consistencies than infest any other question 
in the whole range of criminal jurispru- 
dence.’’”! 

In recapitulation it will be seen that intent 
and malice are the mental elements of mur- 
der. Most courts lay down tests of insanity 
which preclude the presence in the mind of 
the accused of intent and malice. In such 
courts the plea of insanity puts in issue the 
mental elements of the crime. Asa corol- 
lary of the above, it may be said that some 
courts lay down rules as to insanity which do 
not preclude the presence of intent and 
malice. In such courts the plea of insanity 
does not necessarily put in issue the mental 
elements of murder. Therefore, in courts of 
the first class the burden is upon the State to 
disprove the plea; in courts of the second 
class the burden is upon the defease to prove 
the plea. 

The following list of States with the holdings 
of the various American courts upon the 


21 Hurt, J., in King v. State, 9 Tex. App. 542. 





questions of the position of the burden of 
proof and the legal tests of insanity, as clas- 
sified by the author, may be of interest. 

The courts which have held to the first rule 
as to the burden of proof are: Alabama,” 
Delaware,” Kentucky,™% Louisiana, New 
Jersey, Oregon.” Of these only Oregon 
now holds to this rule, in obedience to a 
mandatory statute. 

The courts which now hold to the second 
rule are: Alabama,?* Arkansas,” California,” 
Connecticut," Georgia,” Idaho,™ Iowa,* 
Kentucky,” Louisiana,® Maine,*7 Massachu- 
setts,°® Minnesota, Missouri,“ Nevada,“ 
New Jersey,*? North Carolina, Ohio,“ Penn- 
sylvania,® South Carolina,“ Texas,‘7 Utah, 
Virginia, Washington,” West Virginia.® 
The citations refer to the first authoritive 
case in each court, except where the same 
has been subsequently overruled. 

The courts which hold to the third rule 
are: United States, Colorado,® Delaware,™ 
Florida, Illinois,” Indiana,” Kansas,®* 
Michigan,” Mississippi,“ Nebraska,®! New 


22 State v. Brinyea, 5 Ala. 241 (1843). 

23 State v. Pratt, 1 Crim. Cas, 249 (1867). 

24 Jane v. Com., 2 Met. 30 (1859). 

25 State v. DeRance, 34 La. Ann. 186 (1882). 
26 State v. Spencer, 21 N. J. L. 196 (1846). 

27 State v. Murray, 11 Oreg. 413 (1883). 

23 Boswell v. State, 63 Ala. 307 (1879). 

29 Casat v. State, 40 Ark. 511. 

80 People v. Myers, 20 Cal. 518 (1862). 

81 State v. Hoyt, 46 Conn. 330 (1878). 

82 Carter vy. State, 56 Ga. 463 (1876). 

33 People v. Walter, 1 Idaho, 386 (1871). 

84 State v. Felter, 32 Iowa, 50 (1871). 

3% Smith v. Com., 1 Duval, 224 (1864). 

36 State v. Scott, 49 La. Ann. 253 (1897). 

8&7 State v. Lawrence, 57 Me. 574 (1870). 

33 Com. v. Eddy, 7 Gray, 583 (1856). 

39 Bonfanti v. State, 2 Minn. 123 (1858). 

40 State v. Huting, 21 Mo. 464 (1855). 

41 State v. Lewis, 20 Nev. 333 (1889). 

42 Graves v. State, 45 N. J. L. 347 (1883). 

43 State v. Starling, 6 Jones, 366 (1859). 

44 Farrer v. State, 2 Ohio, 54 (1853). 

45 Ortwein v. State, 76 Pa. St. 414 (1874). 

46 State v. Paulk, 18 S. Car. 514 (1882). 

47 Webb v. State, 5 Tex. App. 596 (1879). 

43 People v. Calton, 5 Utah, 451 (1888). 

49 Boswell v. Com., 20 Gratt. 860 (1871). 

50 McAllister v. Territory, 1 W. T. 360 (1872). 
51 State v. Strauder, 11 W. Va. 745 (1877). 

52 Davis v. United States, 160 U. S. 469 (1895). 
53 Jones v. People, 23 Colo. 276 (1896). 

54 State v. Thomas, 1 Crim. Cas. 511 (1878). 
55 Hodge v. State, 26 Fla. 11 (1890). 

56 Hopps v. People, 31 III. 885 (1863). 

57 Polk vy. State, 19 Ind. 170 (1862). 

5883 State v. Crawford, 11 Kan. 32 (1873). 

59 People v. Garbett, 17 Mich. 9 (1868). 

6 Cunningham v. State, 56 Miss. 269 (1879). 
61 Wright v. People, 4 Neb. 407 (1876). 
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Hampshire, New Mexico,“ New York, 
Tennessee,™ Wisconsin.™ 

The courts which have announced no rule 
are: Arizona, Hawaii, Maryland, Montana, 
North Dakota, Oklahoma, Rhode Island, 
South Dakota, Wyoming. 

The courts which have laid down tests of 


the first class, which precludes the elements 


of murder, are: Arkansas, California,® 
Connecticut,” Delaware,” Georgia,” Idaho,” 
Illinois, Indiana,“ Iowa,” Kansas,” Ken- 
tucky,” Maine,” Maryland,” Massachusetts,” 
Michigan,*! Minnesota,” Mississippi,® Mis- 
souri,®* Nebraska,® Nevada, New Jersey,* 
New York,** North Carolina,® Ohio,” Ore- 
gon,” Pennsylvania, South Carolina,” South 
Dakota,** Tennessee,” Texas,%* Utah,” Vir- 
ginia,** West Virginia, Wisconsin,’ United 
States.) 

The courts which have held directly that 
no test should be used are: Alabama, New 
Hampshire cases already cited. 

But the following courts from the first 


62 State v. Bartlett, 48 N. H. 224 (1861). 
63 Faulkner v. Territory, 6 N. Mex. 464 (1892). 
64 People v. McCann, 15 How. Prac. 503 (1857.) 
6 Dove v. State, 3 Heisk. 348 (1872). 

66 Revoir v. State, 82 Wis. 295 (1892). 

67 Williams v. State, 50 Ark. 511. 

68 People v. McDonald, 47 Cal. 134. 

69 State v. Richard, 39 Conn. 591. 

70 State v. Danby, 1 Houst. Crim. Cas. 166. 
71 Loyd vy. State, 45 Ga. 57. 

72 People v. Walter, 1 Idaho, 386. 

73 Hornish v. People, 142 Ill. 620. 

74 Walker vy. State, 102 Ind. 509. 

75 State v. McWherter, 46 Iowa, 88. 

76 State v. Mowry, 37 Kan. 369. 

77 Fitzpatrick v. Com., 81 Ky. 357. 

78 State v. Lawrence, 52 Me. 574. 

79 Spencer v. State, 69 Md. 28. 

80 Com. v. Rogers, 7 Met. 500. 

81 People v. Cummins, 47 Mich. 334. 

82 State v. Gut, 13 Minn. 343. 

53 Cunningbam v. State, 56 Miss. 269. 

54 State v. Turlington, 102 Mo. 642. 

85 Anderson y. State, 25 Neb. 550. 

86 State v. Lewis, 20 Nev. 333. 

87 State v. Martin, 3 Crim. L. Mag. 44. 

88 Moett v. People, 85 N. Y. 378. 

89 State v. Potts, 100 N. Car. 457. 

% Blackburn v. State, 23 Ohio St. 146. 

91 State v. Zorn, 22 Oreg. 591. 

% Brown v. Com., 78 Pa. St. 122. 

93 State v. McIntosh, 39 S. Car. 97. 

% State v. Leehman, 2S. Dak. 171. 

% Wilcox vy. State, 94 Tenn. 106. 

% Evers vy. State, 31 Tex. Crim. Rep. 318. 
People vy. Calton, 5 Utah, 451. 

% Dejernette v. State, 75 Va. 878. 

® State v. Harrison, 36 W. Va. 729. 

100 Revoir v. State, 82 Wis. 295. 

101 Guiteau’s Case, 10 Fed. Rep. 161. 





States seem to have admitted the doctrine of 
‘irresistible impulse’ in some of its forms, 
and therefore should probably be taken from 
the first and included in the second class: 
United States, Arkansas,'8 Delaware,! 
Connecticut, Illinois, Indiana,” Iowa,!% 
Kentucky, Michigan," Ohio," Nebraska,!” 
Pennsylvania,"* Texas." 

The following courts have given no rule for 
the ascertainment of legal insanity: Arizona, 
Colorado, Florida, Hawaii, Louisiana, Mon- 
tana, New Mexico, North Dakota, Oklahoma, 
Rhode Island, Vermont, Washington, Wy- 
oming. 

If the foregoing States are correct, as it is 
believed they are, the following courts are 
consistent in their holdings with the theory 
of this article: Alabama, Arkansas, Con- 
necticut, Iowa, Kansas, Kentucky, Massa- 
chusetts, Mississippi, New York, Obio, Penn- 
sylvania, Tennessee, Texas, Wisconsin. 

And the following courts are not: United 
States, California, Delaware, Georgia, Idaho, 
Illinois, Indiana, Maine, Michigan, Min- 
nesota, Missouri, Nebraska, Nevada, New 
Hampshire, New Jersey, North Carolina, 
Oregon, South Carolina, South Dakota, 
Utah, Virginia, West Virginia. Of those 
States which lack a rule either as to legal in- 
sanity or as to the burden of proof there can 
be no comparison. 

Valentine, Neb. Luke Mannine Bares. 


102 Davis v. United States, 165 U. S. 373. 
103 Williams v. State, 50 Ark. 517. 

104 State v. Reidell, 9 Houst. 470. 

105 Anderson v. State, 43 Conn. 514. 

10 Hornish vy. State, 142 Ill. 620. 

107 Bradley v. State, 31 Ind. 492. 

103 State v. McWherter, 46 Iowa, 88. 
109 Kriel v. Com., 5 Bush, 362. 

110 Roberts v. People, 19 Mich. 401. 

111 Blackburn v. State, 23 Ohio St. 146. 
112 Burger v. State, 26 Neb. 369. 

113 Com. v. Mosler, 4 Pa. St. 264. 

14 Leach v. State, 22 Tex. App. 279. 








BANKRUPTCY — FRAUDULENT TRANSFERS— 
PAYMENT OF MONEY. 


BLAKEY v. BOONVILLE NAT. BANK. 


District Court of Indiana, July 8, 1899. 


Under Bankruptcy Act 1898, § 67, cl. e, providing 
that ‘‘all conveyances, transfers, assignments, or in- 
cumbrances of his property, or any part thereof, made 
or given by a person adjudged abankrupt * * ° 
within four months prior to the filing of the petition, 
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with the intent and purpose on his part to binder, 
delay, or defraud his creditors, shall be null and 
void,” the payment of money by a debtor, on a valid 
pre-existing debt, under circumstances which do not 
make it technically a preference, is not a ‘transfer of 
property,” in such sense that the trustee or receiver 
of the debtor in bankruptcy may recover back such 
payment from the creditor receiving it, on proof of 
the fraudulent intention of the debtor. 


BAKER, D. J.: Whis isa suit in equity by the 


complainant, as receiver of an estate in bank- 
ruptcy, to recover, for the benefit of the estate, 
certain sums of money paid by the bankrupt to 
the defendants on promissory notes held by them, 
respectively, against the bankrupt, which were 
due and owing when the payments were made. 
The defendants severally answered, admitting the 
payment of the money within four months pre- 
- ceding the adjudication of the debtor as a bank- 
rupt, but averring that they did not know or have 
reason to believe that he was insolvent at the time 
the payments were made, nor did they have rea- 
sonable cause to believe that such payments were 
made with any intent to give them a preference. 
The complainant has filed exceptions to these 
answers on the ground that they do not show that 
the payments were not made by the bankrupt 
with the intent on his part to cheat, hinder or de- 
lay his other creditors. 

The sole question raised by the exceptions to 
the several answers of the defendants is whether 
money paid by a debtor to his creditor on a valid 
pre-existing debt, when the creditor at the time 
he received such payment had no reasonable 
cause to believe that it was thereby intended to 
give a preference, may be recovered for the bene- 
fit of the bankrupt’s estate on the ground that 
within four months after such payment the 
debtor was adjudged a bankrupt, and in making 
such payment the debtor intended to cheat, 
hinder, and delay his other creditors; or, in other 
words, whether money paid upon a debt under 
the circumstances above stated may be recovered 
by the trustee of the bankrupt, under clause e of 
section 67 of the Bankruptcy Act. 

The present Bankruptcy Act contains no ex- 
press provision prohibiting the payment of 
money upon adebt under any circumstances. 
The law of 1867 (Rev. St. § 5128) provides that 
if any person, being insolvent. makes any pay- 
ment the person receiving such payment 
having reasonable cause to believe such 
person insolvent, the money so paid may be re- 
covered for the benefit of the bankrupt’s estate. 
Another section of that act (Jd. § 5021) provides 
that any debtor who is insolvent, or in contempla- 
tion of insolvency, who shall make any payment 
with intent to give a preference, shall be deemed 
to have committed an act of bankruptcy, and the 
assignee may, in a proper case, recover back the 
money so paid. If money paid upon a pre-existing 
debt is recoverable under the present Bankruptcy 
Act, the right to recover arises from implication, 
and the recovery must be had either under section 





60, cl. b, orunder section 67, cl. e. It is not neces- 
sary to decide whether money paid upon a pre- 
existing debt may be recovered under the pres- 
ent act. The court will assume, for the purposes 
of the present case, that it may be recovered, for 
the reason that counsel for the defendants con- 
cede that it is recoverable under clause b of sec- 
tion 60, if the payment is made to a party who 
has reasonable cause to believe that it is thereby 
intended to give him a preference over the other 
creditors of the bankrupt. The sole question 
here for consideration is, may money paid upon 
a pre-existing debt be recovered under clause e 
of section 67? That clause provides that: 

‘All conveyances, transfers, assignments or in- 
cumbrances of his property, or any part thereof, 
made or given by a person adjudged a bankrupt 
under the provisions of this act, subsequent to 
the passage of this act and within four months 
prior to the filing of the petition, with the intent 
and purpose on his part to hinder, delay or de- 
fraud his creditors, or any of them, shall be null 
and void as against the creditors of such debtor, 
except as to purchasers in good faith and for a 
present, fair consideration.”’ 

If a payment of money upon a pre-existing debt 
may be avoided under the foregoing clause, then 
all that is necessary to be shown in order to jus- 
tify a recovery would be that the debtor making 
such payment had been adjudged a_ bankrupt 
within four months after such payment was made, 
and that the bankrupt, in making such payment, 
intended to cheat, hinder, or delay his other cred- 
itors. It is insisted that the payment of money 
upon a pre-existing debt isa transfer of prop- 
erty. within the meaning of section 67. In my 
opinion, the meaning of the word *‘transfer,”’ in 
clause e, is to be determined by the application of 
the maxim, ‘Noscitur a sociis,”’ and that the 
words “conveyance, transfer, assignment or in- 
cumbrance™ apply to a transfer or incumbrance 
of property real or personal, rather than to the 
payment of money upon a pre-existing debt. The 
creditor receiving the conveyance, transfer, as- 
signment or incumbrance of property is desig- 
nated inthe clause in question as a purchaser, 
and not as a payee. If section 60, cl. b. as is con- 
ceded by counsel on both sides, furnishes a rem- 
edy for the recovery of money paid upon a pre- 
existing debt, there would seem to be no reason 
why congress should have provided for the ac- 
complishment of the same purpose, and upon 
wholly different grounds, in section 67, cl. e. 
Such a construction would make section 67 in- 
clude the same class of transactions as those ex- 
pressed in section 60, and there would be no rea- 
son whatever for the enactment of clause} of 
section 60. It certainly isa more reasonable con- 
struction to hold that every part of the statute 
should be given effect, and that section 60, cl. }, 
should be limited to judgments and preferences, 
including preferential payments made where the 
payee had reasonable cause to believe that a pref- 
erence was thereby intended, and that section 67. 
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cl. e, should be held to apply to conveyances, 
transfers, assignments, or incumbrances of prop- 
erty. other than money, whicb were not made in 
good faith, and supported by a present, fair con- 
sideration. And such is the construction that I am 
disposed to give these sections. If all payments 
of money made within four months prior to an 
adjudication in bankruptcy may be recovered 
from a creditor simply by showing that the 
bankrupt intended by such payment to cheat, 
hinder, or delay his other creditors, it would 
prove a serious embarrassment to commercial 
transactions. No person, though _ believing 
that his debtor was solvent, and that the 
payment was made to him without any intent 
to hinder, delay, or defraud his other creditors, 
could safely receive a payment of a pre-existing 
debt. A construction working such inconven- 
ience to legitimate business ought not to be given 
to the statute, unless its language is so clear and 
explicit as to require such a construction. Clause 
e of section 67 is not sufficiently clear and specific 
to justify the construction contended for. It fol- 
lows, therefore, that the exceptions to the several 
answers must be overruled. So ordered. 





JETSAM AND FLOTSAM. 


HOW MANY JUDGES IN ENGLAND. 

Ifthe casual newspaper reader were suddenly asked 
how many judges there were in England, the answer 
would probably not he forthcoming, unless a work of 
reference happened to be convenient. Yet a century 
ago “the twelve judges of England” was a well known 
expression, at allevents in that country. These were 
the chief justices of the Queen’s Bench and Common 
Pleas and the chief baron of the exchequer, with 
three puisne justices (or barons) each. Later the 
number of puisnes in each court was increased, first 
to four and then to five, in order to cope with the in- 
creasing pressure of business. But besides these 
courts, which administered the common law, there 
was a chancellor. The chancellor’s business was to 
give a kind of comprehensive redress for any unduly 
harsh operation of the common law. For instance, 
the common law was loftily indifferent to trusts, but 
the chancellor, as an ecclesiastic and keeper of the 
royal conscience, had no scruple in enforcing them. 
The chancellor could not, certainly, give judgments 
on which execution could be had in the ordinary way, 
but by the writ of subpcena prevented recalcitrant 
trustees from acting on their common law right, under 
penalty of imprisonment. To the chancellor, in course 
of time, came also those who desired the distribution 
of a deceased person’s effects, or the forcible pre- 
vention of intended wrongs known as injunction. 

Gradually, bowever, the chancellors ceased to be 
drawn from the ranks of the ecclesiastics, and came 
to be chosen from laymen, and then exclusively from 
lawyers. The last lay chancellor was Anthony Ash- 
ley, Earl of Shaftesbury, who quitted office in 1694. 
This change was perhaps dictated by the spirit of 
that era of legalism which was ushered in by the civil 
war, and has subsisted until now. Its bi-centennary 
has not been celebrated, that one hears of, even in 
this age of commemorations. Lord Eldon’s chancel 
lorship is pointed to as the time when the principles 





of chancery jurisprudence were reduced to a system 
of fixed rules, as absolute in their definiteness, though 
more advanced in their morality, than those of the 
common-law. But traces of the change are to be 
found long before, and it was inevitable that, when a 
lawyer occupied the seat of the bishops and cardinals, 
the system of chancery should have become no longer 
elastic, but fixed and formal. Fancy Lord Herchell 
replaced as chaucellor by Dr. Parker, or Lord Hals- 
bury by Mr. Chamberlain! 








BOOK REVIEWS. 


THOMPSON ON CORPORATIONS, VOLUME 7. 

In this supplemental volume of Judge Seymour D. 
Thompson’s Commentaries on the Law of Corpora- 
tions, the author has brought the law down to the 
date of his handing the last batch of copy to the 
printer, but with reference only to the more impor- 
tant topics contained within the law of private corpo- 
rations. The matter above referred to occupies about 
one half of the volume, while the other half is taken 
up with a complete index to the whole work. ‘I'he 
author proudly asserts that this index was made en- 
tirely by himself, and he says he thinks it thorough 
and exhaustive, an intimation, we suppose, that vol- 
ume 6, which also was an index volume, was not made 
by himself, and was not exhaustive. In the table of 
cases in this volume are the cases referred to in thig 
volume only, swelling the number of cases cited in the 
whole 7 volumes to 25,000. The author has not, in 
this volume, attempted to take up and follow down to 
date all the different subjects treated in the former 6 
volumes, but has only taken up and discussed the de- 
cisions of the courts relating to what seemed to him 
the more important topics relating to private corpo- 
rations. He has selected the subjects for discussion 
which seemed to be of the greatest importance, ex- 
pecting later toget out another supplemental volume. 
Published by Bancroft-Whitney Company, San Fran- 
cisco, Cal. 


ANNOTATED CORPORATION LAWS OF ALL THE 
STATES, 8 VOLUMES. 

In addition to the general statutes providing for the 
creation, management and liabilities of stock corpora- 
tions, there are included the provisions of the consti- 
tutions and statutes of the several States relating to 
appointment and powers of receivers, actions against 
corporations in the nature of guo warranto, duties 
of employers, of taxation, practice in actions against 
corporations, restrictions and limitations upon the 
creation and operation of trusts or combines for the 
regulation of trade, fixing of price of commodities and 
prevention of cumpetition, punishment for frauds 
and malfeasance of corporations and their officers and 
agents. No attempt has been made to include the 
statutes of the several States which are exclusively 
applicable to special class of corporations. The stat- 
utes and constitutional provisions so far as given at 
all are without condensation. The annotations are in 
the form of digests. Corporation lawyers will find 
much of value in these three volumes; they enable 
one to ascertain what the law of particular States is 
upon particular topics relating to corporations. These 
3 volumes are very large, royal, 8vo. Notes are in- 
serted at the end of each section of the statutes, con- 
taining cross-references to other provisions of the 
statutes of the States which refer or relate toa similar 
subject. Published by J. P. Lyon Company, Albany, 
N. Y. 
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BOOKS RECEIVED. 

American Bankruptcy Reports Annotated (Cited Am. 

8. R.). Reporting the Bankruptcy Decisions and 

Opinions in the United States, of the Federal 

Courts, State Courts and Referees in Bankruptcy. 

Edited by William Miller Collier, Author of 

“Collier on Bankruptcy,” and lately one of the 

Referees in Bankruptcy for the Northern District 

of New York. Vol 1. Albany, N. Y. Matthew 
Bender, 1899, pp. 782, Sheep. Price, $5.00. 


Commentaries on the Law of Private Corporations, 
by Seymour D. Thompson, LL.D. In Seven Vol- 
umes. Volume VII. A Supplementary Volume 
Containing Recent Decisions from 1895 to 1899, 
and also a General Index of the Whole Work. 
San Francisco: Bancroft-Whitney Company, Law 
Publishers and Law Booksellers. 1899. 


The American State Reports, Containing the Cases of 
General Value and Authority Subsequent to 
those Contained in the ‘‘American Decisions,” 
and the ‘“‘American Reports,” Decided in the 
Courts of Last Resort of the Several States. 
Selected, Reported and Annotated by A. C. Free- 
man, and the Associate Editors of the “American 
Decisions.” Vol. LXVII. San Francisco: Ban- 
croft-Whitney Company, Law Publishers and 
Law Booksellers, 1899. pp. 1045, Sheep, Price, 
$4.00. 











HUMORS OF THE LAW. 


“Hear about Willoughbee’s railway accident? They 
say he cannot recover.” 
**Who says—his doctor or his lawyer?” 


Witness—“Yis, sor, th’ prisoner hod on a cocked 
hat whin- ” 

Lawyer—“Hold on there! 
was a cocked hat?’ 

Witness—‘Because it wint off every toime th’ wind 
blew, sor.”’ 





How do you know it 


Prisoner (sentenced to ten days)—‘*What would 
you do if Oi said you was an ould fule?” 

Magistrate—You would get ten days more for con- 
tempt.” 

Prisoner—“Thin, begorra, Oi’ll not say it—Oi’ll 
only think it.” 





WEEKLY DIGEST 


Of ALL the Current Opinions of ALL the State 
and Territorial Courts of Last Resort, and of 
the Supreme, Circuit and District Courts of the 
United States, except those that are Published 
im Fall or Commented upon in our Notes of 
xR t Decisi » and except those Opinions in 
which no Important Legal Principles are Dis- 
cussed of Interest tothe Profession at Large. 
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1. ADVERSE POSSESSION—Title of Devisee.—Where a 
devisee accepts the provisions of the will, and goes 
into the possession of the land devised to her, by per- 
mission of the executor, and upon the understanding 
that the land will be surrendered when needed to pay 
debts, and such relation is never repudiated, such 
possession is not adverse in point of fact —JONES V. 
SHOMAKER, Fla., 26 South. Rep. 191. 


2. ASSIGNMENTS FOR BENEFIT OF CREDITORS—Omis- 
sion of Debts.—The failure of an assignor to state the 
amount of his indebtedness to each preferred creditor 
mentioned in the deed will not, of itself, invalidate the 
assignment.—WILLEY V. REYNOLDS, I. T., 51 8. W. 
Rep. 972. 

3. ASSIGNMENT FOR BENEFIT OF CREDITORS—Validity. 
—A deed of assignment for benefit of creditors, which 
recites an intention to convey all the assignor’s prop- 
erty except such as is exempt under the law, and 
which sets outa schedule claimed by him to be ex- 
empt, passes title to property in such schedule which 
is not exempt, and is not fraudulent because of such 
claim of exemption.—ROBINSON V. BELT, I. T., 51S. W. 
Rep. 975. 

4. ATTORNEY AND CLIENT—Limitations.—The liability 
of acorporation on a contract of employment of an 
attorney accrues, within the meaning of the statute of 
limitations (Code Civ. Proc. § 359), when the services 
are performed, and not when the contract is made.— 
JOHNSON V. BANK OF LAKE, Cal., 57 Pac. Rep. 664. 

5. BAILMENT OR SALE.—A receipt for grain placed in 
store, which in all other respects constituted a bail- 
ment, contained this clause: ‘‘Which amount, and 
same quality by grade, will be delivered tothe owner 
of this receipt or his order,” and also provided that 
the grain was insured for the benefit of the owner, and 
that the latter should pay for storage at a certain rate. 
Held, that this receipt constituted a contract of bail 
ment, and not one of sale.—STaTE V. BARRY, Minn., 
79 N. W. Rep. 656. 

6. BANKS AND BANKING — Collections —Contracts.— 
An agreement between two banks, by which one 
agrees to “handle” the items of exchange and com- 
mercial paper of the other within a certain territory, 
crediting the amount of such items to the account of 
the otker on receipt, and under which the sending 
bank transmits such items as collections, indorsed 
payable to “any national or State bank,” with direc- 
tions to protest and return if unpaid, is an agreement 
for the making of collections only, and not of purchase 
and sale of the paper, and does not create the relation 
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of debtor and creditor between the two barks as to 
items received and credited, but uncollected, at the 
time of the failure of the receiving bank; and any 
such items, or their proceeds, which can be identified 
as having come into the hands of its receiver, may be 
recovered by the sending bank.—RICHARDSON V. CON- 
TINENTAL NAT. BANK OF MEMPHIS, TENN., U. 8. C. OC. 
of App., Fifth Circuit, 94 Fed. Rep. 450. 

7. BANKRUPTCY—Debts Affected by Discharge—Judg- 
ments.—Where, in an action for the price of goods 
sold, property in the possession of athird person was 
attached, on an allegation that it had been conveyed 
to him by the defendant in fraud of the latter’s cred- 
itors, and such vendee, to obtain the release of the 
property attached, executed a replevin bond with 
sureties, and judgment was rendered aguinst him, 
which the sureties were forced to pay, and he wasthen 
adjudged bankrupt. Held, that the claim of such 
sureties against their principal, by subrogation to the 
rights of the original creditor, was not a “judgment in 
an action for fraud,” within the meaning of Bank- 
ruptey Act, § 17, (30 Stat. 550), providing that such 
judgments shall not be released by the bankrupt’s dis- 
charge; the language of the statute referring only to 
judgments in actions where the fraud of the bankrupt 
is the ground of action and basis of the right of recov- 
ery.—IN RE BLUMBERG, U.S. D. C.,E. D. (Tenn.), 94 
Fed. Rep. 476 

8. BILLS AND NotTeés—Bona Fide Holders.—Where 
the member of a trading partnership who was in- 
trusted with the management of its business, includ- 
ing the right to borrow money for it, borrowed money 
from another person on representations that it was bor- 
rowed forthe firm, the lender, who took the firm’s 
paper therefor in good faith, was entitled to assume 
that the money was borrowed for the firm's use.— 
STEVENS V. MCLACHLAN, Mich., 79 N. W. Rep. 627. 

9. BILLS AND NOTES—Makers—Waiver of Exemptions. 
—A waiver of exemptions contained ina note applies 
to persons who write their names on the back of the 
note with intent to bind themselves as makers.—Ev- 
DORA MINING & DEVELOPMENT CO. V. BARCLAY, Ala., 
26 South. Rep. 114. 

10. BILLS AND NOTES—Note in Escrow—Bona Fide 
Holder.—A note placed in escrow, to be delivered on 
conditions not apparent on its face is valid, as against 
the maker, in the hands of an innocent purchaser for 
value, though the terms of the escrow were violated. 
—GARRETT V. CAMPBELL, I. T., 51S. W. Rep. 956. 

11. BILLS AND NoTEsS—Surrender of Note—Discharge 
of Lien.—Where C, who held four purchase-money 
notes of D, proposed “to surrender” two of themtothe 
widow of D fora note in which D was surety for his 
father, saying that this would leave two of the notes 
unpaid, and this proposition was accepted by the 
widow, who paid off the note in which D was surety, 
there was not a sale of the two notes tothe widow, al- 
though they were indorsed by C,and therefore the 
lien exists for the sole benefit of a bona fide purchaser 
ofthe othertwo notes.—HEWITT Vv. DODD, Ky.,51 8. 
W. Rep. 795. 

12. BILLS AND NOTES — Transfer after Maturity — 
Notice.—An indorsee who, without actual notice of 
equities existing between the payee of a note and one 
to whom the payee has pledged it as collateral, re- 
ceives the note from the pledgee after its maturity, is 
not chargeable with notice of such equities, since the 
rule that the transferee after maturity takes the note 
subject to equities between the parties only applies to 
equities between the maker and payee.— YOUNG MEN’S 
CHRISTIAN ASSN. GYMNASIUM CO. V. ROCKFORD NAT. 
BANK, IIl.. 54 N. E. Rep. 297. 

13. BUILDING AND LOAN ASSOCIATIONS — Loans to 
Members—Foreclosure.— Where a trust deed given to a 
building and loan association to secure a loan on stock 
isnot due by its terms, but the association, under a 
provision therein contained, elects to declare it due 
for default in payment of installments on the stock 
and interestand premiums,the debtor is entitled to 





credit for the actual value of his stock, regardless of 
whether the contract was usurious.—LEARY V. PEO- 
PLE’S BUILDING, LOAN & SAVING ASSN., Tex., 51 S. W. 
Rep. 8386. 

14. BUILDING AND LOAN ASSOCIATIONS—Venue of Ac- 
tion for Usury.—Under Civ. Code Prac. § 72, an action 
against an incorporated building and loan association 
to recover usury growing out of a contract of borrow- 
ing and lending may be brought in the county in which 
the contract was made.—LOUISVILLE SAVINGS, LOAN & 
BUILDING ASSN. V. HARBESON, Ky., 518. W. Rep. 787. 


15. CARRIBRS—Passengers—Selling Wrong Ticket — 
Damages. —A railroad company selling the’ wrong 
ticket to a woman unaccustomed to traveling is liable 
for mental anguish suffered by her while waiting in a 
city in which she was a stranger, and where she was 
compelled to ask a hotel man to keep her until she 
could get money to pay her bill.—Texas & P. Ry. Co. 
v. ARMSTRONG, Tex., 51S. W. Rep. 835. 


16. CHATTEL MORTGAGES—Description—Uncertainty. 
—A mortgage of ‘‘my entire crop grown the present or 
next year,” is not void for uncertainty, but embraces 
the crops of each year.—HOLSsT v. HaRMON, Ala., 26 
South. Rep. 157. 

17. CHATTEL MORTGAGES—Possession— Partial Pay- 
ment.—Under Mansf. Dig. § 4754, giving a chattel morte 
gagee the right of possession, in the absence of a stip- 
ulation to the contrary, a mortgagee is entitled to such 
possession, in the absence of such stipulation, though 
the mortgagor had paid a large part of the mortgage.— 
WEBB V. MCOaIN, I. T., 51 8. W. Rep. 957. 

18. CONSTITUTIONAL LAW —Ordinances Granting Street 
Railroad Franchises.—City ordinances making grants 
of franchises to street railroad companies on specified 
conditions, when accepted by the companies, consti- 
tute contracts, which cannot be annulled or amended 
except by consent of both parties, and which are pro- 
tected from impairment by the fourteenth constitu- 
tional amendment.—CLEVELAND City Ry. Co. v. CITy 
OF CLEVBLAND, U.S. C.C.N. D. (Ohio), 94 Fed. Rep. 
885. 


19. CONSTITUTIONAL LAaw—Public Improvements—As- 
sessments.—The statute of Missouri (sections 1495, 1496, 
Rev. St. 1889) authorizing the apportionment of the 
costs of repaving a street in cities of the third class on 
blocks and lots abutting thereon according tothe front 
feet, without regard to the question of fact whether or 
not the given parcel of land is benefited thereby to the 
extent of the assessment,and without affording the 
property owner an opportunity to question the exist- 
ence of such benefit, is in contravention of the four- 
teenth amendment to the federal constitution, and is 
therefore void.—Fay Vv. CITY OF SPRINGFIELD, U. 8. C. 
C., 8. D. (Mo,), 94 Fed. Rep. 409. 

20. CONTRACTS— Beneficial Associations — By-Laws. 
—A by-law of a voluntary mutual benefit society, re- 
quiring disputed benefit claims against the society to 
be submitted toa tribunal of arbitration, and an ap- 
peal, from an unsatisfactory decision, to the State or- 
ganization, and thence to the national organization, 
as a condition precedent tothe right of suing on the 
claim, is valid.—COTTER V. GRAND LODGE A. O. U. W. 
OF MonTANA, Mont., 57 Pac. Rep. 650. 

21. ConTRACTS—Construction—Sale of Patented Arti- 
cles.—A provision of a contract that it shall not be 
deemed to authorize either party to make sales of ar- 
ticles covered by patents owned by the other, cannot 
be construed as a covenant against the making of such 
sales, so as to afford a basis for a suit by one party to 
enjoin the other from making them, but it leaves the 
parties, as to such sales, as they stood before the con- 
tract was made.—WESTINGHOUSE ELECTRIC & MANU- 
FACTURING CO. v. GENERAL ELECTRIC Co., U. S.C.C., 
N. D. (N. Y.), 94 Fed. Rep. 381. 

22. CONTRACTS—Denial of Execution—Sunday Nego- 
tiations.—In an action on a contract, the execution of 
which was denied, defendants cannot complain of the 
admission of evidence of what occurred on Sunday in 
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negotiating the contract, where the jury were in- 
structed that all testimony tending to show a Sunday 
contract was withdrawn from consideration; that a 
contract made wholly or partly on Sunday was void, 
and could not be enforced; that unless the contract 
was made on a week day, plaintiffs could not recover, 
and that the burden was on them to establish their 
case.—WHEELER V. JENISON, Mich., 79 N. W. Rep. 643. 


23. CONTRACTS—Measure of Damages.—The measure 
of damages for the breach of acontract to buy bread 
of plaintiff for a fixed time is the net profits which 
Plaintiff would have made had he been permitted to 
furnish bread for the entire time.—TAYLOR V. TRUS- 
TEES OF POOR OF NEWCASTLE CounrTY, Del., 57 Pac. 
Rep. 613. 

24. CONTRACTS—Presumptions—State Comity.—In the 
absence of proof to the contrary, it will be presumed 
that the common law prevails in another State, where 
a contract was made and to be performed, and hence, 
if valid at common law, it will be presumed valid in 
such State.—SCHLEE V. GUCKENHEIMER, IIl., 54 N. E. 
Rep. 302. 

25. CONTRACTS — Restraint of Competition — Injunc- 
tion.—Defendant was employed by plaintiff to teach 
music in his school at H. Defendant was unacquainted 
in H, and one of the conditions of the contract was 
that in case he ceased to teach in plaintiff's school he 
would notteachin H. Held,that such contract was 
not void as being a violation of Rev. St. art. 5313, pro- 
hibiting any combination of capital, skill, or acts to 
operate or carry out restrictions in the full and free 
pursuit of any lawful business, hence injunction would 
lie to prevent defendant from teaching music in H on 
his own account.—PATTERSON Vv. CRABB, Tex., 51S. W. 
Rep. 870. 


26. CORPORATIONS—UContracts—Duty of Stockholders. 
—Stockholders of a corporation, who do not control its 
directors, owe no duty to the corporation not to con- 
ceal from the directors the fact that they are inter- 
ested in another corporation with which the directors 
of the former are about to make a contract, and hence 
such a contract is valid, notwithstanding such conceal- 
ment.—Fox v. MACKAY, Cal., 57 Pac. Rep. 670. 


27. CORPORATIONS — Insolvent Corporations — Pre- 
ferred Claims.—A corporation succeeded a partner- 
ship, acquiring in payment of subscriptions to its 
capital stock certain real and personal property be- 
longing to the partnership, under conveyances, part 
of the consideration for which was its undertaking to 
pay certain of the partnership debts. The corpora- 
tion passed into the hands ofareceiver. The town 
presented a bill for taxes, part of which was assessed 
against the partnership on real and personal property 
which passed to the corporation, and part was as- 
sessed against the corporation on real estate. No tax 
liens had been filed. Held, that the provisions as to 
the assumption of certain partnership debts, in the 
deeds of conveyance, created no specific charge upon 
the property conveyed, and the partnership debts, in- 
cluding the taxes assessed against the partnership, are 
postponed to the payment of the corporation debts.— 
LAMKIN V. BALDWIN & LAMKIN MFG. Co., Conn., 57 Pac. 
Rep. 593. 

28. CORPORATIONS—Insolvent Corporations— Prefer- 
ring Creditors.—A creditor of an insolvent corporation 
may, by attachment, acquire a lien on its property 
prior to other creditors, where it has not ceased to 
carry on its business in the usual course of trade.— 
MALETTE V. FORT WORTH PHARMACY CO., Tex., 51S. W. 
Rep. 859. 

29. COUNTERCLAIM—ACtion on Contract.—An action 
for damages for the breach of a contract to deliver 
goods is an action arising on contract, within Code 
Civ. Proc. § 438, subd. 2, authorizing the pleading of a 
counterclaim arising on an independent contract in 
such action.—DAvIs V. HURGREN, Cal., 57 Pac. Rep. 684. 

30. CRIMINAL EVIDENCE — Assault With Intent to 
Murder.—In a prosecution for an assault with intent 





to murder, evidence that defendant was afraid of ac- 
cused a few days prior to the difficulty is inadmissible, 
where there is no evidence that he was afraid of him 
at the time of the difficulty.—WYNNE V. STATE, Tex., 
51S. W. Rep. 909. 

31. CRIMINAL EVIDENCE—Assault with Intent to Rape. 
In a prosecution for an assault with intent torape a 
child, her declarations, made immediately after she 
came out of the house where she was assaulted, are 
admissible as a part of the res geste, though she was in- 
competent asa witness as having no capacity to un- 
derstand the obligation of an oath.—CROOMES V. STATE, 
Tex., 51S. W. Rep. 924. 

32. CRIMINAL EVIDENCE—Homicide.—Where the ani 
mus of the deceased has been shown by evidence of 
hostile or menacing declarations previous to the 
homicide, it is competent in rebuttal to prove declara- 
tions of the deceased tending to negative a hostile 
mind towards the defendant.—STaTE v. CHAFFIN, 8. 
Car., 33S. E. Rep. 454. 


33. CRIMINAL EVIDENCE—Homicide—Opinion.—In a 
prosecution for homicide, witnesses accustomed tothe 
use of firearms, and who had observed the appearance 
presented by a gun after having been recently fired, 
are competent to testify that a gun and empty shell 
found near the body of deceased did not present the 
appearance of having been recently fired.—STaTE V. 
Davis, S. Car., 338. E. Rep. 449. 


34. CRIMINAL EVIDENCE—Seduction.—In a prosecu- 
tion for seduction, evidence that prosecutrix had 
kissed and been kissed and embraced by other men 
than defendant is admissible, as tending to show lack 
of chastity.—CREIGHTON Vv. STATE, Tex., 518. W. Rep. 
910. 

35. CRIMINAL LAW—Arson—Ownership.—In a prosecu- 
tion for burning a school house, parol evidence that 
the burned property was a school house, and who was 
the county judge when it was burned, is sufficient 
proof of ownership, under Rev. St. arts. 3909, 3984, mak- 
ing county judges the owners of schoo! houses as 
trustees, and requiring deeds of school property to be 
made to them.—HESTER V. STATE, Tex., 51S. W. Rep. 
932. 

36. CRIMINAL LAw—Assault with Intent to Kill.—One 
who assaults another with intent to kill him, under 
such circumstances as that, had the assault resulted in 
the death of such other, the homicide would have been 
manslaughter, may, under section 2403, Rev. St., be 
convicted and punished for assault with intent to com- 
mit a felony.—WILLIAMS V. STATE, Fla., 26 South. Rep. 
184. 

37. CRIMINAL Law—Attempt to Commit Rape—In- 
structions.—An instruction for defendant in a prosecu- 
tion for an assault with intent to rape that, if the act 
was the result of mutual overtures, defendant must be 
acquitted, should have been given, though the ab- 
stract principle was announced in instructions given, 
where the circumstances tended strongly to establish 
that defendant’s acts were not against the prosecu- 
trix’s will.—ADAMS V. PEOPLE, IIl., 54 N. E. Rep. 296. 

38. CRIMINAL LAW—Confessions.—The owner of prop- 
erty stolen, and who is really the prosecutor, is a per- 
son in authority, within the principle that a confession 
obtained by an inducement held out by such a one is 
not admissible.—SULLIVAN V. STATE, Ark., 51S. W. 
Rep. 828. 

39. CRIMINAL LAW—False Pretenses—Cashing Check. 
—It is not a crime to draw and get cashed a check ona 
bank where the maker has no money deposited, where 
there are no false or deceitful means resorted to, to in- 
duce the person cashing the.check to do so.—BLACK- 
WELL V. STATE, Tex., 51S. W. Rep. 919. 

40. CRIMINAL LAW—False Swearing—Res Judicata.— 
A judgment acquitting accused under an indictment 
for adultery is conclusive in his favor upon his trial 
for the offense of false swearing, alleged to have been 
committed by swearing falsely upon the trial under 
the former indictment that he bad not had sexual in- 
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tercourse with the woman with whom it was alleged 
he had committed adultery.—COOPER Vv. COMMON- 
WEALTH, Ky., 518. W. Rep. 789. 

41. CRIMINAL Law — Forgery — Indictment.—Under 
Code, § 4908, providing that an indictment for forgery 
need not allege the particular person intended to be 
defrauded by the forged instrument, an indictment al 
leging the name of the person whose name is forged, 
for the purpose of showing the fraudulent intent of 
the instrument, is not invalid.—BENSON V. STATE, Ala., 
26 South. Rep. 119. 

42. CRIMINAL LAW—Former Acquittal—Rape—Burg- 
lary.—A former acquittal of an attempt to commit rape 
is not a bar to a prosecution for an attempt to commit 
burglary for the purpose of committing rape, involv- 
ing the same offense.—BYAs V. STATE, Tex., 51S. W. 
Rep. 923. 

43. CRIMINAL LAW—Grand Jury—Secrecy—Witness.— 
Under Code Cr. Proc. art. 404, requiring grand jurors to 
keep their proceedings secret, except where the truth 
of evidence before them in a criminal case is under in- 
vestigation, a witness cannot be cross-examined as to 
his testimony before the grand jury on a matter not 
brought out in chief.—CHRISTIAN V. STATE, Tex., 518. 
W. Rep. 903. 

44. CRIMINAL LAW—Homicide—Dying Declaration.— 
The wife of deceased is acompetent witness for the 
commonwealth to prove the dying declaration of her 
husband.—HILBERT V. COMMONWEALTa, Ky.,51 8S. W. 
Rep. 817. 

45. CRIMINAL Law—Homicide—Intent to Kill.—The 
common-law rule that an intent to kill is not necessary 
to constitute the offense of murder or mansiaughter 
has not been changed by statute in Kentucky.—PENCE 
Vv. COMMONWEALTH, Ky., 51S. W. Rep. 801. 


46. CRIMINAL LAwW—Manslaughter—Self-Defense.—In 
a prosecution for manslaughter, where the evidence in 
support of the defense of self-defense tends to show 
that deceased was preparing to make an attack on de- 
fendant, itis error to base defendant’s right of self- 
defense on the theory that deceased had made an 
attack on him, as defendant did not have to wait until 
deceased had actually assaulted him.—STEWART V. 
STATE, Tex., 51S. W. Rep. 907. 

47. CRIMINAL LAW—Promise of Immunity.—A promise 
of immunity on condition of accused’s making a full 
disclosure and agreeing to testify for another, made 
by police officers without authority from the district 
attorney, cannot be pleaded in bar to an indictment; 
the granting of immunity under promise by prosecut- 
ing attorney being discretionary with the court.—Com- 
MONWEALTH V. ST. JOHN, Mass., 54 N. E. Rep. 254. 

48. CRIMINAL LAaw—Reasonable Doubt.—A reasonable 
doubt is a substantial doubt, based on reason, and in- 
duced by the facts and circumstances attending the 
particular case, growing out of the testimony, and 
leaving one’s mind, after a careful examination of all 
the evidence, in such a condition that he cannot say 
that he has an abiding conviction, to a moral cer- 
tainty, of accused’s guilt.—STATE V. HARRISON, Mont., 
57 Pac. Rep. 647. 

49, CRIMINAL TRIAL—Jurors—Competency.—A juror, 
who has formed an opinion as to defendant’s guilt 
which it would take evidence to remove, but who 
states that he bas no prejudice against defendant and 
could give him a fair trial according to the evidence 
and the instructions of the court, is competent.—STAaTE 
Vv. MORSE, Oreg., 57 Pac. Rep. 631. 

50. DEED—Adverse Possession.—A deed conveying 
land in the adverse possession of another is not void, 
but voidable merely, atthe instance of the parties in 
adverse possession; and, therefore, if the grantee buys 
in the adverse titles, a purchaser from him cannot 
complain of his title.—FT. JEFFERSON IMP. Co. v. Du- 
POYSTER, Ky., 51S. W. Rep. 810. 

51. DEEDS—Attestation—Delivery.—Under Code 1896, 
§ 982, providing that the execution of a conveyance of 
realty must be attested by witnesses who are able to 





write,and must write their names as witnesses, where, 
from an examination of the conveyance, it appears 
that the only purpose for which names were written 
thereon was to attest the signature of the grantor, it 
will not be held that they were not witnesses because 
of the failure to employ some word indicating that 
they signed as witnesses.—ARRINGTON V. ARRINGTON, 
Ala., 26 South. Rep. 152. 


52. DEEDsS—Conveyance of Streets.—A deed of several 
blocks of land separated by streets, as laid out by the 
grantor, conveys the title to the intervening streets as 
effectually as ifthey had been expressly included.— 
EMERSON V. BEDFORD, Tex., 51S. W. Rep. 889. 


53. DEED—Execution—Delivery.—A petition averring 
that grantors made a warranty deed which was re- 
corded, and that thereafter the grantee conveyed a 
part of the land therein described, sufficiently avers a 
delivery of the deed.—MCREYNOLDS V. GRUBB, Mo., 51 
8. W. Rep. 822. 


54. DEED OF TRUST FOR BENEFIT OF CREDITORS— 
Fictitious Claims.—In an action by a trustee under a 
deed for the benefit of certain creditors against a cred- 
itor not mentioned in the deed, for making a wrongful 
attachment of the property conveyed by the deed, an 
instruction that a preferred creditor would not be 
affected by his knowledge that the claim of one of the 
creditors was fictitious is erroneous, as authorizing a 
verdict for plaintiff, though the creditor, having the 
knowledge of the fictitious claim accepted the deed for 
the purpose of giving the claim a false standing, with 
the intention of aiding in its payment, in which case 
he would be a party to the fraud, and his claim would 
not take precedence over that of the attaching cred- 
itor.— WEAVER V. GOODMAN, Tex., 51S. W. Rep. 860. 


55. DESCENT AND DISTRIBUTION—Childless Widow.— 
Where a widow entitled, under Burns’ Rev. St. 1894, 
§§ 2640, 2643, 2646 (Rev. St. 1881, §§ 2483, 2486, 2489), to a fee 
in one-third of land belonging to her deceased hus- 
band, joins in a deed thereof with her stepchildren, 
children of the decedent, she is entitled to her share 
of the proceeds unconditionally, independent of any 
interest they may have tbhercin after her death by virtue 
of Rev. St. 1881, § 2487, making those of them who sur- 
vive her heirs of her interest in the land.—JOHNSON V. 
JOHNSON, Ind., 54. N. E. Rep. 124. 


56. EASEMENTS—Implied Reservation of Passway.— 
Though the law might imply the reservation of an ex- 
isting notorious and open passway ‘‘as a way of neces- 
sity” over land conveyed for the benefit of land re- 
tained by the vendor, yet the vendor may, by verbal 
agreement, waive such right of way.—L#BUS V. BOSTON, 
Ky., 51S. W. Rep. 609. 

57. EASEMENT—Way of Necessity—Purchaser at Mort- 
gage Sale.—_One claiming lands under a mortgage fore- 
closure sale,to which access cannot be had except 
over the Jands of third persons, or over the homestead 
of the mortgagor, which was included inthe mortgage, 
but was not sold, because the proceeds of the uther 
Jands were sufficient to pay the debt, is entitled toa 
way of necessity over such homestead, though the 
declaration of homestead was filed prior to the decree 
of foreclosure, and though Civ. Code, §§ 1240-1242, pro- 
vide that a homestead can only be incumbered or con- 
veyed by an instrument signed by both husband and 
wife, and is exempt from execution or forced sale.— 
SAN JOAQUIN VALLEY BANK Vv. DODGE, Cal., 57 Pac. Rep. 
687. 

58. EsSTOPPEL—Contracts—Sale of Lumber.—A seller 
of lumber to be cut from a tract of land having deter- 
mined to abandon the contract because unprofitable, 
the purchaser, in order to have it completed, agreed to 
pay an increased price. Lumber was cut and received 
under the new agreement, the purchaser sending his 
acceptances therefor at the new prices to bankers, who 
made advances relying on the new agreement. Held 
that, as to the bankers, the purchaser could not say 
that the new agreement was without consideration.— 
BLODGETT V. FOSTER, Mich., 79 N. W. Rep. 625. 
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59. EXECUTION SALE—Purchase by Plaintiff.—Where 
the execution creditor purchases property sold under 
his execution, and the amount is credited on the writ, 
and it is satisfied, he may have such satisfaction set 
aside on showing that the property sold belonged toa 
third person, and the doctrine of caveat emptor does not 
apply, although the purchaser had notice, at the time 
of sale, of the claim of such third person.—HOLLON Vv. 
HAcz#, Tex., 518. W. Rep. 99. 

60. FEDERAL CouRTS—Jurisdiction—Federal Corpora- 
tions.—It is not the domicile of a corporation created 
by an act of congress which confers jurisdiction on the 
federal courts of suits to which it is a party, but the 
fact that it was so created, and that any suit by or 
against it arises under a law of the United States.— 
SUPREME LODGE, KNIGHTS OF PYTHIAS, V. ENGLAND, 
U. 8. C. C. of App., Eighth Circuit, 94 Fed. Rep. 369. 


61. FEDERAL CourTs—Restraining Collection of Tax. 
—A remedy by injunction against the collection of an 
illegal tax, expressly provided by a State statute, may 
be applied by a federal court of equity in the State, 
notwithstanding the statute also provides for an ac- 
tion at law to recover back the tax when paid.—BRINK- 
ERHOFF V. BRUMFIELD, U. 8S. C. C., N. D. (Ohio), 94 
Fed. Rep. 422. 

62. FRAUDULENT CONVEYANCE BY HUSBAND — Evi- 
dence.—In an action by a wife'to set aside a deed made 
by ber husband to defeat her rights in his property at 
his decease, evidence that he also put all of his per- 
sonal estate in trust for and inthe names of relatives 
and friends, is admissible to show a plan comprehend- 
ing in one purpose the disposition of all his property 
with intent to defeat the wife’s interest at his decease. 
—BROWNELL V. BRIGGS, Mass., 54 N. E. Rep. 251. 


63. HUSBAND AND WIFE—Antenuptial Agreements— 
Statute of Frauds.—An oral antenuptial agreement to 
convey certain land to the wife, where she entered 
into the marriage in reliance thereon, is not affected 
by the statute of frauds.—MOORKE V. ALLEN, Colo., 57 
Pac. Rep. 698. 

64. HUSBAND AND WIFE— Purchase With Joint Earn- 
ings.—Where property was purchased by the earnings 
of both the husband and wife, but what portion was 
furnished by the husband is not shown by the record, 
and the title was taken in the name of the wife, with 
full knowledge by the husband of the transaction, no 
resulting trust can be established in favor of the hus- 
band.—DEVINE V. DEVINE, Ills., 54 N. E. Rep. 336. 


65. INJUNCTION—Violation—Contempt. — Violation of 
an injunction restraining defendant from bringing a 
certain suit is not shown by proof that defendant did 
commence the suit, where the bill in that suit was filed 
onthe day on which the bill of injuction was filed; it 
not appearing which was filed first, or that defendant 
filed her bill after knowledge of the injunction.—STATE 
v. ADCOCK, Tenn., 51S. W. Rep. 992. 


66. JUDGMENT—Action on Foreign Judgment—Limi- 
tations.—W here a cause of action accrues in another 
State aguinst a non resident, who afterwards becomes 
a resident, the statute of limitations commences to 
run from the time the cause of action accrued in the 
other State; and Hili’s Ann. Laws, § 16, providing that, 
when a cause of action accrues against a person out of 
the State,the statute of limitations shall not run till 
his return, and,in case of his absence after the cause has 
accrued, the time thereof shall not be reckoned, does 
not apply to a cause of action which accrued when de- 
fendant was a nonresident.—VAN SANTVOORD V. ROETH- 
LER, Oreg., 57 Pac. Rep. 628. 

67. JUDGMENT—Impeachment in Equity for Fraud.— 
A holder of bonds of a corporation, the value of which 
is impaired by a collusive decree, to which he was not 
a party, establishing other claims against the corpo- 
ration as liens upon its property superior to the lien 
of its bonds, may maintain a suit to impeach such de- 
cree, as otherwise he would be; without remedy.— 
RICHARDSON v. LOREE, U. 8. C. C. of App., Fifth Cir- 
cuit, 94 Fed. Rep. 375. 





68. JOSTICES OF THE P#kACE—Change of Venue. — 
Where, after change of venue by a justice of the peace, 
aparty appears, and, without objection, participates 
in the trial before the justice to whom the action has 
been transferred, he waives all irregularity in the 
method of securing the change.—WOLDENBERG V. 
HAINES, Oreg., 57 Pac. Rep. 627. 

69. LANDLORD AND TENANT—Creation of the Relation. 
—A parol contract for the lease of land for a year, to 
commence in the future, though void under the statute 
of frauds, creates the relation of landlord and tenant, 
where followed by use and occupation.—HOWARD Vv. 
JONES, Ala., 26 South. Rep. 126. 


70. LANDLORD AND TENANT — Eviction — Injury to 
Premises.—Where the continued use of a building for 
the purpose for which it was rented is made impossi- 
ble by the fault of the landlord, the tenant is justified 
in terminating the lease and vacating the premises.— 
ADAMS V. WERNER, Mich., 79 N. W. Rep. 636. 


71. LIMITATION OF ACTIONS—Operation of Payment. 
—Payments made on a note secured by a mortgage 
operate to extend the period of limitation, not only as 
to the debtor, but as to a subsequent purchaser of the 
mortgaged land, and as to the wife of the mortgagor, 
who united in the mortgage, relinquishing her dower. 
—CLIFT V. WILLIAMS, Ky., 51 8S. W. Rep. 821. 


72. LIMITATION OF ACTIONS—Ignorance of Cause of 
Action.—The knowledge of the ancestor that a deed 
executed by him, absolute in form, was in fact a mort- 
gage, is not imputable to his heirs or devisees, so as to 
set limitations running against them before actual 
knowledge on their part of the true nature of the deed. 
—RICE Vv. WARD, Tex., 51 8. W. Rep. 844. 


73. MARSHALING OF ASSETS.—Therule that a creditor, 
having a right to resort to either of two funds, may be 
required by other creditors to resort to the one on 
which he bas the sole security, will not be enforced, 
where it would operate to his prejudice.—HEIDEL- 
BACH V. FENTON, Ill.,54.N. E. Rep. 329. 


74. MASTER AND SERVANT—Contract of Employment 
—Discharge.—An assault upon the captain of the ves- 
sel by plaintiff after his employment had been termi- 
nated by defendant cannot be urged as a cause for the 
discharge in defense of an action for a breach of the 
contract.—GERARDO V. BrRusH, Mich., 79 N. W. Rep. 
646. 

75. MASTER AND SERVANT—Contracts of Hire.—A hir- 
ing at acertain sum a year,no time being specified, 
where unaccompanied by facts or circumstances from 
which a different intention may be inferred,and where 
the evidence as to the contract is not conflicting, is an 
employment for an indefinite term, and not for a year. 
—GREER V. ARLINGTON MILLS MFG. OCO., Del., 57 Pac. 
Rep. 609. 

76. MASTER AND SERVANT —Injury.—In an action 
bre ught before limitations had run against it for an 
injury alleged to be due to defendant’s negligence, the 
statute cannot be pleaded against additional counts 
for the injury based on the same negligence, and add- 
ing only the promise of defendant to obviate the dan- 
ger to which plaintiff was exposed, and his reliance 
thereon.—ILLINOIS CENT. R. CO. Vv. WEILAND, IIl., 54.N. 
E. Rep. 300. 

77. MASTER AND SERVANT—Torts of Servants.—A tax 
collector is liable for personal injuries inflicted by his 
deputy while in the discharge of his duties, in the 
same way as any other employer would be liable for 
injuries inflicted by his employees.—CasE v. HULSE- 
BUSH, Ala., 26 South. Rep. 155. 

78. MECHANIC’s LIEN—Abandonment of Title.—An at 
tempt, though ineffectual, to establish a material- 
man’s lien on property sold is an abandonment of the 
title reserved in the sale.—HICKMAN V. RICHBURG, 
Ala., 26 South. Rep. 136. 

79. MINERAL Lanps—Joint Location of Placer Claims. 
—It is the policy of the government, in disposing of its 
mineral lands, to make a general distribution among 
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as large a number as possible of those who wish to ac* 
quire such land for their own use, and it is contrary to 
this policy, and to the provisions of Rev. St. §§ 2330, 
2331, to permit one person to cover more than 20 acres 
of placer ground by one location by the device of us- 
ing the names of his employees or friends as locators. 
—DURANT v. CORBIN, U. 8. C.C., D. (Wash.), 94 Fed. 
Rep. 382. 

80. MORTGAGES —Payment—Sales.—If a mortgagee 
sells the property under a power after the debt has 
been paid,the sale will be set aside in equity.—LID- 
DELL V. CARSON, Ala., 26 South. Rep. 133. 

81. MORTGAGE—Suit to Redeem-Parties.—The re- 
ceiver of a mortgagee, appointed by a court of compe- 
tent jurisdiction, into whose bands the mortgage has 
passed and who alone has authority to collect and dis- 
charge it, is amecessary party to a suit by the mort- 
gagor to redeem before foreclosure.—SOUTHERN MOT. 
BUILDING & LOAN ASSN. V. ANDREWS, Ala., 26 South. 
Rep. 113. 

82. MUNICIPAL CORPORATIONS—Contractor’s Bond— 
Payments on Contract.—A municipality which has en- 
tered into a contract for the performance of public 
work, and has required of the contractor the execution 
and delivery of a bond in accordance with the pro- 
visions of Laws 1895, ch. 354, § 1, in which bond is a con- 
dition that the contractor will pay all just claims for 
work and labor performed and for materials furnished 
as they become due, has no right to withhold pay- 
ments to the contractor, as such payments have been 
stipulatea for and agreed upon in the contract, upon 
the ground that he is in default with his laborers and 
material-men.—AMERICAN SURETY CO. OF NEW YORK V. 
BOARD OF COMMRS. OF WASECA COUNTY, Minn.,79 N. W. 
Rep. 649. 

83. MUNICIPAL CORPORATIONS—Park—Destruction of 
Trees.—Where land has been dedicated as a public 
park, an owner of lots which are not situated contigu- 
ous thereto, or in the vicinity thereof, and which will 
not be depreciated in value by the destruction of trees 
thereon, is not entitled to restrain such destruction 
merely because he and the public in general are there- 
by deprived of the use of such park.—HULSE v. POWELL, 
Tex., 51S. W. Rep. 862. 

84. MUNICIPAL CORPORATIONS—Special Assessments. 
—The legislature has no power to confer on a munici- 
pality suthority to assess property for a local improve- 
ment without giving the property owner an opportu- 
nity to be heard on the question whether the 
improvement for which the assessment was levied was 
a benefit to his property.—HUTCHESON Vv. STORRIE, 
Tex., 51S. W. Rep. 848. 

85. MUNICIPAL CORPORATIONS — Violation of Ordi- 
nances.—Where an offender is imprisoned for non- 
payment of a fine,there is not both a fine and im- 
prisonment for the offense, in violation of a city’s 
charter authorizing it to fine ‘‘or” imprison for viola- 
tions of its ordinances, as the imprisonment is merely 
to enforce the collection of the fine, and not to punish 
for the offense.—HARPER V. CITY OF ATTALLA, Ala., 26 
South. Rep. 128. 

86. NEGLIGENCE—Bridges—Defects.—A complaint for 
personal injuries alleged that defendant, a railroad 
company, negligently permitted a bridge over its 
tracks to become out of repair, inthat there wasa 
hole in it and the planks were rotten, and that plaint- 
iff’s mule became frightened at it because of said de- 
fects and jumped over it, causing plaintiff to fall from 
the wagon. Held, that the complaint was demurrable 
for not showing that the object that frightened the 
mule was calculated to frighten a horse of ordinary 
gentleness.—NORTHERN ALABAMA Ry. CO. V. SIDES, 
Ala., 26 South. Rep. 116. 

87. NEGLIGENCE—Injury to Child.—Though a child’s 
mother was negligent in leaving her, with her sister, 
in an unfenced lot fronting a public street, she would 
be entitled to recover for an injury received when she 
went into the street, due to defendant’s negligence, if 
she did nothing which would be deemed dangerous or 





careless if her movements had been directed by a rea- 
sonably prudent adult.—MCNEIL Vv. BOsTON IcgE Co., 
Mass., 54 N. E. Rep. 257. 

88. NEW TRIAL—Power to Extend Time for Making 
Motion.—Under Civ. Code Prac. § 342, providing that 
application fora new trial must be made at the term 
at which the verdict or decision is rendered, the court 
has no power to give time until a day in the succeed- 
ing term to make a motion for new trial.—FaARMER V. 
BANK OF WICKLIFFE, Ky., 518. W. Rep. 798. 

89. NEW TRIAL—Sufticiency of Evidence.—Under Hill’s 
Ann. Laws, § 235, subd. 6, authorizing the court to set 
aside a verdict for insufficiency of evidence, it is the 
duty of the court to weigh all the evidence, and not to 
consider merely whether there was any evidence to 
support the verdict.—SERLES V. SERLES, Oreg., 57 Pac. 
Rep. 634. 

90. NOVATION—Buiden of Proof.—Plaintiffs did not 
novate their claim by accepting a second mortgage, 
which included the balance due them on a first mort- 
gage. They continued to hold possession of the notes 
secured by the first mortgage. The onus of proof was 
with the debtor to sustain the plea that they retained 
these notes without right. The proof fails to sustain 
the contention of defendant on this point.—BrInK- 
HAUSE V. PAVY, La., 26 South. Rep. 176. 

91. PARDON—Parole.—The governor, under Const. 
art. 5,§ 12, authorizing him, after conviction, to grant 
repriev«s and pardons, may grant a conditional par- 
don in the nature of a parole of the convict.—FULLER 
v. STATE, Ala., 26 South. Rep. 146. 

92. PLEADING Declaration on Bond.—A detlaration 
ona bond is not sustained by proof of a promissory 
note.—Davis Vv. MCWHORTER, Ala., 26 South. Rep. 119. 

93. PRINCIPAL AND AGENT—Agency—Termination— 
Conspiracy.—Where an agent, acting for the several 
owners of asuburban addition, conspired with some 
of them to sue the others for an alleged indebtedness 
to him, agreeing to divide with them all recovered 
overacertain amount,this was a termination of the 
agency, though nothing was done pursuant to the con- 
spiracy.—COTTON Vv. RAND, Tex., 518. W. Rep. 838. 

94. PRINCIPAL AND SURETY.—Where the principal in 
a note delivered property to defendant to indemnify 
defendant’s wife and her brother against loss by rea- 
son of the suretyship of their deceased mother for 
him, defendant did not thereby become liable for the 
debt.—KERR V. HOUGH, Ky., 51S. W. Rep. 813. 

95. PRINCIPAL AND SURETY—Release of Surety.—The 
general rule as to all kinds of suretyship is that the 
mere passive failure of a creditor to proceed to collect 
a debt from the principal will not release the sureties. 
—BERRYHILL V. PEABODY, Minn., 79 N. W. Rep. 651. 

96. RAILROAD COMPANY—Bonds—Interest.—An elec- 
tion to declare railroad bonds due before they would 
otherwise mature, under a clause of the mortgage se- 
curing them, because of default in the payment of in- 
terest coupons, has no other effect than to render the 
principal presently collectible, and the provision of 
the bonds fixing the rate of interest thereon during the 
entire term for which they wereto run continues in 
force until decree; but, as to interest coupons which 
have matured by their own terms, in the absence of 
any provison of the contract fixing the rate of interest 
after maturity, the legal rate will govern.—FARMERS’ 
Loan & TRUST CO. V. NORTHERN Pac. R. Co., U. 8. 0. C., 
E. D. (Wis.), 94 Fed. Rep. 454. 

97. RAILROAD COMPANY—Lease of Right of Way—Va- 
lidity.—A lease by a railroad company of a portion of 
its right of way to a manufacturing company, with the 
view of securing freight therefrom, is valid.—MICHI- 
GAN CENT. R. CO. Vv. BULLARD, Mich., 79 N. W. Rep. 685. 

98. RAILROAD COMPANY—Negligence—Killing Cattle. 
—The act of the owner of stock in permitting it to 
roam at large at a place where he knew it was danger- 
ous is not the proximate cause of its death by being 
negligently run over by a railroad locomotive, and is 
not such contributory negligence as will precludea 
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recovery.—SAULs Vv. D. W. ALDERMAN & Sons Co., 8. 
Car., 83 8. E. Rep. 467. 

99. RAILROAD COMPANY—Trespassers.—Where one 
attempting to beat his way persists in boarding a mov- 
ing train, notwithstanding repeated warnings to de- 
sist, and he is finally forced to drop from the car by the 
brakeman, and receives injuries, the railroad company 
is not liable.—JOHNSON V. CHICAGO, ST. P., M. & O. Ry. 
Co., U. 8. C. C., N. D. (lowa), 94 Fed. Rep. 473. 

100. REPLEVIN—Attachment—Release of Officer.—Rev. 
St. art. 6311, providing that aclaim made to property 
under the provisions of the chapter relating to the 
trial of the rights of property levied upon by an officer 
sball operate as a release of all damages by the claim- 
ant against the officer who levied on the property, does 
not apply to the parties who order an officer to make a 
levy.—CITY NaT. BANK OF GATESVILLE V. COLGIN, Tex., 
51S. W. Rep. 856. 

101, SPECIFIC PERFORMANCE—Statute of Frauds—Part 
Performance.—The statute of frauds is no bar to the 
specific enforcement of an oral contract to convey 
land, where the price is paid, and the purchaser, with 
the vendor’s consent, goes into possession and occu- 
pies it for over 20 years, and makes improvements 
thereon in excess of the value thereof.—Low v. Low, 
Mass., 54 N. E. Rep. 257. = 

102. TAXATION—Stock of National Banks.—Rev. St. U. 
8. § 5219, providing that the shares of stock ofa national 
bank may be taxed in the city where it is located, does 
not authorize the taxation by a city of the personal 
property of a bank located therein.— NATIONAL BaNK 
OF ARIZONA V. LONG, Ariz., 57 Pac. Rep. 639. 

103. TAXES AND ASSESSMENTS—Levy.—In this State, 
taxes and assessments are levied upon the corpus of 
real property, and not upon the titles by which the 
same may be held, unless otherwise provided by stat- 
ute.—VILLAGE OF ST. BERNARD V. KEMPER, Ohio, 54 N. 
E. Rep. 267. 

104. TRESPASS—Title—Damages—Public Lands.—An 
action of trespass for causing land to be washed away 
through maintaining a dike in a river may be brought 
by one who has entered upon the land under the home- 
stead laws of the United States, and obtained a receipt 
from the receiver of the land office.—GuLF, C. & 8. F. 
Ry. Co. v. CLARK, I. T., 51S. W. Rep. 962. 

105. TR1aAL—Instruction.—A party cannot complain 
of an instruction on the ground that it relates toa 
matter not in issue under the pleadings, where he pro- 
cures the giving of an instruction on the same subject, 
Cu1caGo & A. R. CO. V. HARBOR, Iil., 54 N. E. Rep. 327. 


106. TRIAL—Jury — Improper Conduct of Bailiff. — 
Where the bailiff remained with the jury in the jury 
room all night, while they were considering the case 
and deliberating upon their verdict, talked with 
different jurors, answered questions concerning the 
case, aud, when one juror declined to vote until 
further consideration, threatened to report him to the 
court, and have him fined, it was such misconduct of 
the bailiff as to vitiate the verdict.—H&STON V. NEAT- 
HAMMER, Ill., 54 N. E. Rep. 310. 

107. TRUST—Powers.—T reserves to himself a power 
coupled with an interest, which is not revoked by the 
death of those for whom he declares a trust, and makes 
a deed of the property by him alone sufficient, where, 
after declaring that he holds land, an undivided half 
in his own right, and an undivided balfin trust for 
others, he proceeds: ‘“‘Hereby reserving and retaining 
to myself the right and power to sell and convey to 
any person any and all of the above described lands at 
such prices and on such terns as I may deem proper 
and advantageous to myself and co-owners, the bene- 
ficiaries.”"—GRIFFITH V. MAXFIELD, Ark., 518. W. Rep. 
882. 

108. TRusT—Resulting Trust—Purchase by Wife for 
Husband.—In an action by a husband against his wife 
to establish a trust in regard to a lot, evidence that he 
had told the owner that he would buy it when he got 
the money, that the wife subsequently purchased it in 





her own name; that she was not authorized to pur- 
chase for the husband, but claimed to have acted in 
her own right, and paid for it with her own funds, does 
not show that she was acting as his agent in the pur- 
chase.—PICKLER V. lICKLER, II1., 54 N. E. Rep. 311. 

109. UsuRY—What Constitutes—Building Contracts.— 
A contract between a landowner and a building asso- 
ciation, by which the latter agrees to erect a building 
for the former on his lands in consideration of the 
payment of a certain sum in cash and a further sum in 
installments, is not a contract for a loan, subject to 
the usury laws.—CAIN Vv. TEXAS BLDG. & L. ASSN., 
Tex., 51S. W. Rep. 879. 


110. VENDOR AND PURCHASER—Sale of Land to Syndi- 
cate—Purchase Money.—A vendor who sold land to a 
syndicate, conveying to one member and accepting 
his individual notes, secured by mortgage on the prop- 
erty for the unpaid purchase money, with knowledge 
that such arrangement was made for the express pur- 
pose of relieving another of the purchasers from per- 
sonal liability for such unpaid purchase money, is es- 
topped to claim such liability, and bas no right of ac- 
tion against him on the notes, or otherwise, to recover 
a deficiency remaining due after foreclosure of the 
mortgage; nor was such right given by a declaration 
of trust executed by the grantee, declaring the inter- 
est of each member of the syndicate in the property 
and their several liabilities as between themselves.— 
UNDERWOOD V. PATRICK, U. 8S. C. C. of App., Eighth 
Circuit, 94 Fed. Rep. 468. 


111. WILL—Contingent Estate and Interest.—Where 
testator directs that his property be distributed under 
the laws of descent and distribution, but provides that 
if all his children die intestate, and without lawful 
issue, before his wifc, after her death the remainder is 
to be equally divided between the heirs of his father, 
the limitation over to the heirs of his father is void, 
either as a remainder or executory devise, as such 
children take a fee-simple title on testator’s death, 
and the limitation over is incompatible therewith.— 
BURTON Vv. GAGNON, Ill., 54 N. E. Rep. 279. 


112. WILLS—Demonstrative Legacies.—A direction in 
a will to a devisee to pay to another a certain sum on 
deposit in the devisee’s name is a specific legacy, and 
not a demonstrative one in favor of the latter, and, if 
the testator uses such deposit before his death, the 
devisee cannot be required to make good the amount 
from the devised land after taking possession thereof 
under the will.—CRAWFORD V. MCCARTHY, N. Y., 54 N. 
E. Rep. 277. 

113. WILL—Legacies —Abatement. — Where legacies 
are payable out of the remainder of testator’s estate 
after payment of legacies in preceding items, the latter 
will not abate proportionally with the others, where 
the estate is insufficient to pay all the legacies in full. 
—PORTER V. HOWE, Mass., 54 N. E. Rep. 255. 

114. WILLS—Life Estates.—In a will creating a re- 
mainder in case a life tenant “dies without issue,” the 
words ‘‘dies without issue” mean if the life tenant dies 
without having had issue.—FIELD V. PEEPLES, IIl., 54 
N. E. Rep. 304. 

115. WILLS — Mental Capacity.—Prior declarations 
and statements of a testator, whether oral or con- 
tained in previous wills, are admissible, where in 
harmony with the provisions of the last will, to rebut 
the claim of undue influence.—KAENDERS V. MONTAGUE, 
Ill., 54 N. E. Rep. 321. 

116. WILLS—Vested Remainders—Trusts.—A wife de- 
vised all her property to her husband, in trust, to pay 
her debts and to supportthe husband from the in- 
come, if sufficient, and, if not, from the principal, and 
directed that all of the property which might remain 
atthe death of the husband should pass to certain of 
her cousins. Held to create a vested remainder in the 
cousins in the lands belonging to the wife at her death, 
subject to be devested by a proper exercise of the pow- 
ers vested in the trustee.—LEHNARD V. SPECHT, IIl., 
54.N. E. Rep. 315. 
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